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Current Topics. 


Legal Maxims and their Perils. 

* A MAXIM,” says Sir Freperick Po.iock, 
embodying some legal idea of common application in a concise 
and portable form.” By reason of their brevity and porta- 
bility maxims have always been popular, but dangers lurk 
in their use on this very account, against which Lord EsHer, 
in the well-known case of Yarmouth v. France, 19 Q.B.D. 653, 
protested with his customary vigour. ‘I detest,” said he, 
* the attempt to fetter the law by maxims. They are almost 
invariably misleading ; they are for the most part so large and 
veneral in their language that they always include something 
which really is not intended to be included in them.” In so 
saying, that very distinguished judge was of course thinking 
of the inability of maxims to state the law with that precision 
which is essential for correctness: but these crisp phrases, 
at all events when garbed in the Latin tongue, have further 
dangers lurking in their employment. 
this was furnished by the transcript of a judgment read in the 
Court of Appeal last week, which attributed to the trial judge 
the remarkable statement that he would leave to the jury only 
the question arising out of the plea of ** which were fit injuries ~ 

a mystic phrase which, on further examination, turned out 
to be the shorthand writer’s rendering of the maxim, * Volenti 
version 


is a phrase 


non fit injuria,” a perversion similar to the absurd 
given some years ago of another Latin phrase, ~ ejusdem 
generis.” A certain judge stated that he would in the interpre 
tation of the document before him apply the ejusdem generis 
rule of construction. This was rendered by the reporter of a 
morning journal as follows: * The judge said that in inter- 
preting the document he would apply the just and generous 
rule of construction.” If the learned judge saw this report 


he must have been highly astonished at the novel version of 


his words. Latin has its uses but likewise its perils. 


Privy Council and Irish Free State Appeals. 

THE announcement that the Free State Senate on 3st 
October passed three Bills amending the Constitution, in 
such a manner as to do away with practically the last remaining 
traces of British sovereignty, will probably cause but little 
stir at present in Great Britain. One of the three Bills how- 
ever—the Constitution (Amendment No. 22) Bill, which 
abolishes the right of appeal by Free State citizens to the 
Privy Council, is a direct violation of the treaty by which the 
Free State was given the liberty it sought to legislate for itself : 


and an interesting situation is likely to arise when the case of 


Moore & Others v. Attorney-General for Trish Free State and 


Others comes up for hearing. This case, which relates to the 


- 
~ 


A striking example of 


Erne Fishery dispute, was before the Privy Council on 
9th October, upon petition for leave to appeal. This was 
vranted, and in due course will, therefore, have to be argued. 
In the event of the appeal succeeding, the question of enforcing 
thé judgment would necessarily arise ; and inasmuch as the 
respondents ignored the petition and have (apparently) no 
intention of varying that attitude, interesting developments 
may be expected should the appeal be allowed. The dispute 
would seem to affect interests in Northern Ireland where the 
courts were stated by counsel for the petitioners to have taken 
the contrary view with regard to the dispute to that taken 
by the Supreme Court of the Irish Free State, which reversed 
a decision by Mr. Justice JoHNsoN, who, in the course of his 
an interesting 


The Times, 


judgment, described the respondents’ case as * 
speculation as to what the law was.” (Vide 
LOth October.) 


** Public Mischief.” 

An addition to the varied catalogue of offences judicially 
held to be tending to public mischief and to common-law 
misdemeanours appears to have been made in R. v. Brown 
(The Times, 20th October). The statement above is purposely 
qualified by the fact that more than one charge was made 
against the prisoner, and the report is not clear whether he was 
convicted and sentenced on both or otherwise.” The case 
related to the practice, obviously one which needs drastic 
suppression, of arranging for French prostitutes to come and 
reside and ply their vocation within the jurisdiction, and 
preventing their subsequent deportation by procuring their. 
bribed for the purpose, 
3ROWN 


marriages to needy Englishmen, 
the women thus gaining English nationality. 
charged with conspiring to effect a public mischief by procuring 
such a marriage and also with conspiring to procure the woman 
to be a common prostitute within the United Kingdom, 
presumably under s. 2 (2) of the Criminal Law Amendment 
Act, 1883. GrorGe Foutstone, who would have married 
the woman but for his arrest at the registry office, was charged 
with him. Both were found guilty, presumably on each charge, 
and the police then testified that Brown had habitually 
The Recorder 


was 


made a practice of this kind of transaction. 
of London, in imposing the severe sentence of twenty-three 
months’ imprisonment with hard labour on him, observed as 
lacuna in our law” worthy of the attention of Parlia- 
ment. Brown’s offences certainly deserved punishment, but 
the difficulty of framing obvious. Every 
Englishman is entitled to marry any single woman he pleases 
outside the prohibited degrees, not excluding a prostitute of 
any nationality, and in doing so is within the law. To restrict 
this liberty would be a strong measure. As to the charge of 
doing an act tending to cause public mischief, perhaps we may 


toa” 


legislation is 
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refer to our previous note (76 Sox. J. 877) on the experiment 
of applying it to the act of hoaxing the police. This type of 
prosecution is now, to use a popular phrase, “ going strong,” 
and the case of the imaginary lion of vegetarian principles 
(and which, no doubt, in accordance with hallowed precedent, 
roared as gently as any sucking-dove) roaming about the Coast 
of Sussex, will be fresh in our readers’ memories. In the case 
of R. v. Manley, the subject of our previous comment, the hoax 
was successful, so it is left doubtful what the result would be 
if the charge was one of making an unsuccessful attempt. If 
such a charge would not lie, part of the element of the offence 
must be the credulity of the Force. 


“Quis custodiet ipsos custodes ?"’ 


Me. A. P. Herpert has written to The Times (16th October) 
calling attention to a one clause bill, presented in 1897, and 
to the case of Williamson v. Norris [1899] 1 Q.B. 7, in which a 
barman serving at a bar in the precincts of the House of 
Commons was charged with unlawfully selling liquor by retail. 
The basis of the accusation was that the premises were not 
licensed. The defence was that the man was merely a servant, 
and, in any case, that the House of Commons was above the 
law. The Westminster magistrate over ruled the defence of 
service, but sustained that of the exalted position of the 
House. On appeal to the King’s Bench, Russexy, L.C.J., 
and Wixus, J., held, reversing the magistrate, that the defence 
It was not, therefore, necessary 





of mere service prevailed. 
to decide on the other point, but they told the world, in no 
uncertain voice, that they were very far from convinced of the 
soundness of the proposition advanced on behalf of the House 
by the law officers. If memory serves, “ Punch” had a 
picture of the late Lord ALverstone, then Sir R. WessTer, 
Attorney-General, dressed as a policeman, telling the Com- 
mons that they wanted a ~ Hact of Parliament” to put 
themselves right. In fact, as Mr. Hersert points out, no 
such ‘ Hact”” has ever been passed. Since the case was 
decided the Licensing (Consolidation) Act, 1910, has come into 
force, and s. 65 of that Act has replaced the corresponding 
section of the Licensing Act, 1872, under which Williamson v. 
Norris was decided. The previous exemptions and savings, 
however, were repeated in s. 111 of the 1910 Act without any 
addition in respect of the bars of the House of Commons, and, 
substantially, the position remains unaltered since the case 
was decided. Mr. Hersert, with good reason, objects to a 
situation in which, on high authority, the House of Commons 
appears to flout the law in this way, and suggests that there 
should either be another test case (which he states he is willing 
to bring if the Kitchen Committee will defray the cost), or 
that a short Act should be passed to legalise the position. 
In fact, this should have been done over thirty years ago. 
In respect of the sale of liquor at the Law Courts, since the 
catering is done through contractors and not by a committee 
of judges, presumably the company holding the contract 
complies with the Act of Parliament. 


“ Contracting” a Disease. 

THE question when a disease is first ‘* contracted,” so as to 
bring it within the terms of an insurance policy indemnifying 
an insured under the Workmen’s Compensation Act, 1925, 
the Employers’ Liability Act, 1880, Lord Campbell's Act, 1846, 
or at common law, against liability, however protracted, in 
respect of personal injury or disease, fatal or non-fatal, 
* which during the continuance of this policy shall be sustained 
or contracted by any workman while in the employers’ direct 
employ,” was discussed in R. Smith & Son v. Eagle, Star and 
Dominion Insurance Co. Lid., on 18th October (77 Sou. J. 765). 
On 31st March, 1928, an employee named HILt entered the 
appellants’ employment as a file cutter. On 16th June, 1928, 
HILL was moved to some other work and he left the appellants’ 
employment on 31st October, 1931. On 30th December, 1932, 
he was certified by the Silicosis Board as being totally disabled 





by silicosis and tuberculosis, the date of the commencement 
of the disablement being certified as 18th July, 1932, and his 
last employers being stated to be the appellants. The 
appellants admitted liability under the Silicosis Scheme, and 
paid Hit. 30s. per week. The policy had been taken out on 
30th June, 1927, and the premium in respect of Hity had 
been duly paid until it lapsed on 16th June, 1930. On 
28th September, 1927, the respondents wrote to the appellants 
saying that the policy would protect the appellants against 
claims by employees in respect of silicosis. HILL’s disease was 
due to his work, he having been continuously employed by 
other employers in work of the same kind for more than twenty 
years before 31st March, 1928. The arbitrator found that the 
disease was contracted before the lapse of the policy in June, 
1930, but that it was gradual, and it was impossible to say when 
it commenced. Mr. Justice RocHE gave judgment in favour 
of the appellants. In the course of his judgment his lordship 
said that the word “ contracted ” covered the gradual_progress 
of the disease and was not limited to the period when the 
disease was first contracted. On a true construction of the 
documents the disease was contracted while the policy was in 
existence and therefore the respondents were liable in it. The 
authorities are somewhat conflicting on the question of the 
date of contraction of an industrial disease. Lord WRENBURY 
said in Victoria Insurance Co. v. Junction North Broken Hill 
Mine [1925] A.C., at p. 357: ~ The date of contraction of the 
disease and not the date of its ascertainment or its certification 
is the date for fixing liability.” Later in the same judgment 
Lord Wrensury said (at p. 357): “ The disablement 
establishes the happening of the accident, but not the date at 
which it happened.’ In a claim under a similar policy to that 
under consideration in respect of the contraction of miner’s 
nystagmus in Lllerbeck Collieries Ltd. v. Cornhill Insurance Co. 
[1932] 1 K.B. 401, Scrurron, L.J., quoted Lord Sumner, 
who said in Blatchford v. Staddon & Founds [1927] A.C. 461: 
* The difficulty of proving the date when the disease was 
contracted is met by treating the date of disablement as the 
date of the happening of the accident,” preferring this dictum 
to that of Lord Wrensury. Whatever be the true view as 
between these conflicting authorities, there can be little doubt 
that in the present instance Mr. Justice RocHe was correct 
in finding against the insurance company. 


Co-operative Societies and Income Tax. 

Tue announcement that the co-operative societies are 
preparing to circumvent the newly-imposed requirements 
of the law in regard to taxation of profits by distributing larger 
‘dividends ” to their éustomers, is not likely to succeed to 
any great extent. At the most it might involve a slight legal 
adjustment, the effect of which would probably be much more 
far-reaching than the co-operative societies’ advisers realise. 
Little sympathy is likely to be felt by the general body of the 
public who are not members of co-operative societies toward 
this attitude with regard to the payment of income tax on a 
basis which is even now much more favourable to co-operative 
societies than to private trading concerns ; and it will not be 
surprising if, when the matter comes before Parliament again, 
the question will be raised as to why any private trading 
concern transacting retail business with the industrial classes 
should not be allowed to treat as a “ discount” any rebate 
made annually or otherwise on purchases by regular customers 
without having to register under the Friendly Societies Acts, 
and thus escape payment of income tax to a larger degree in 
the same way as it obtains under co-operative methods. In 
any event, action such as has been adumbrated by the 
co-operative societies cannot be allowed to pass unchallenged 
by the Government, and it is, therefore, much to be hoped 
that wiser counsels will prevail and that the co-operative 
societies will not imperil their own progress by persisting in a 
course of action that cannot be regarded as otherwise than 
mistaken if not actually unpatriotic. 
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Sale of “New” Car. 


WHERE, in a contract of sale, the article to be sold is described 
as new, does the word “new” imply a condition that the 
article delivered shall correspond with the description, or is it 
an express term of the contract that the article to be delivered 
shall be a new one? That was the question which the Court 
of Appeal had to decide in the recent case of Andrews Brothers 
(Bournemouth) Limited v. Singer & Co. Limited. 

In that case the plaintiffs had been appointed by the 
defendants their sole dealers within a particular area for the 
sale of new Singer motor cars, and the plaintiffs had agreed 
to purchase from the defendants a certain number of those 
motor cars. In pursuance of that agreement the plaintiffs 
ordered from the defendants one eighteen horse-power saloon 
car, and the defendants agreed to deliver the same on a date 
named. The plaintiffs said that it was an express term, or, 
alternatively, an implied term, of the contract that the motor 
car to be delivered should be a new Singer car. 
the car was in fact taken by the plaintiffs’ managing director 
at the defendants’ works at Birmingham. The plaintiffs’ 
managing director, on taking delivery, noticed that the 
speedometer recorded that the car had run 550 miles. He also 
found in one of the pockets a parking ticket issued at Leicester. 
But he raised no questions at that time about the distance 
which the car had already run as indicated by the speedometer 
and the Leicester parking ticket. The motor car was duly 
delivered to the plaintiffs at Bournemouth. 

According to the evidence at the trial, an agent of the 
defendants, at Darlington, wanting to show a Singer car 
to a prospective customer, and not having one in stock, had 
asked the defendants to send one from their works to 
Darlington. Accordingly, before the motor car in question 
was purchased by the plaintiffs, it had been driven from 
Birmingham to Darlington, and thence twenty miles beyond, 
to be shown to a prospective customer. As, however, the 
prospective customer did not buy it, it was driven back to the 
defendants’ works at Birmingham. It was then adjusted, 
and, as the trial judge found, was in good mechanical condition 
when sold to the plaintiffs. 

The plaintiffs brought an action against the defendants, 
alleging that by reason of what had taken place, the motor car 
which was delivered to them was not a new one, and they 
alleged that they had lost the profit on the re-sale of a new car, 
and had heen put to certain expenses and they claimed 
damages. The defendants denied liability, and said, among 
other things, that the plaintiffs’ representative, in the exercise 
of his own skill and judgment, had taken delivery of and 
paid for the car as a new car. 

The action came on before Goddard, J., who held (1) that 
the car was not a new car when sold to the plaintiffs ; (2) that 
the defendants’ obligation under the contract was to supply a 
new car; and (3) that. as the defendants had not delivered 
a new car, the plaintiffs were entitled to damages, which he 
assessed at £50, together with an indemnity in respect of certain 
expenses which they had incurred. 

When the case came to the Court of Appeal the defendants 
did not contest the finding that the car which they had 
delivered to the plaintiffs was not a new car, but they relied 
on cl. 5 of the agreement between them and the plaintiffs, 
which provided that: * All cars sold by the company (i.e., 
the defendant company) are subject to the terms of the 
warranty set out in sched. No. 3 of this agreement, and all 
conditions, warranties and liabilities implied by statute, 
common law or otherwise are excluded,” and ‘said that as 
in the contract the car to be sold was described as a new car, 
it Was a sale by description, and by virtue of s. 13 of the Sale 
of Goods Act, 1893, there was an implied condition that the 
goods should correspond with the description. Such an 
implied condition, it was argued, was excluded by cl. 5 of the 
agreement as that clause contained the term “ conditions,” 


Delivery of 





which was not included in the corresponding clause in Wallis, 
Son and Wells v. Pratt and Haynes [1911] A.C. 394. 

In Bowes v. Shand (1877), 1 App. Cas. 455, Lord Blackburn 
said that if an article sold is described, the description amounted 
to a warranty or a condition precedent that it should be an 
article of the kind described. The words of a contract must 
he construed in their plain and ordinary meaning. If you 
contract to sell peas you cannot oblige a party to take beans. 
If the description of the article tendered is different in any 
respect it is not the article bargained for. It is an utter 
fallacy, when an article is described to say that it is anything 
but a warranty or a condition precedent that it should be an 
article of that kind, and that another article might be sub- 
stituted for it. In Bowes v. Shand, supra, there was a contract 
to ship rice in a particular month. It was held that that 
contract was not complied with by shipment a few days before 
the end of the previous month. A purchaser is entitled to 
have an article answering the description of that which he 
bought. See Gompertz v. Bartlett (1853), 2 E. & B. 849. A 
statement in a sold note describing the goods sold amounts 
to an undertaking by the seller that the goods supplied shall 
answer to that description, which becomes a part of the 
contract. The statement in the sold note in Allan v. Lake 
(1852), 18 Q.B. 560, that the seeds sold were Skirving’s 
swedes was in one sense descriptive, but it was descriptive 
of a known article of commerce, and it was held that the 
defendant was not at liberty to substitute another sort of 
turnip seed which did not answer that description. It was 
held that the statement amounted to a warranty that the 
seeds were Skirving’s swedes. 

In his dissenting judgment (subsequently approved by the 
House of Lord§) in Wallis, Son and Wells v. Pratt and Haynes 
[1910] 2 K.B. 1003: [1911] A.C. 394, Fletcher Moulton, L.J., 
said that the obligations under a contract were not all of 
equal importance. There were some which went so directly 
to the substance of the contract, or, in other words, were so 
essential to its very nature that their non-performance might 
fairly be considered by the other party as a substantial 
failure to perform the contract. On the other hand, there 
were other obligations which, though they must be performed, 
were not so vital that a failure to perform them went to the 
substance of the contract. Both clauses were equally obliga- 
tions under the contract, and the breach of any one of them 
entitled the other party to damages. But in the case of the 
former he had the option of treating the contract as being 
completely broken and (if he took proper steps) he eould refuse 
to perform any of the obligations resting on him, and sue 
the other party for failure to perform the contract. Later 
usage had consecrated the word “‘ condition” to describe 
an obligation of the former class, and ** warranty ” to describe 
an obligation of the latter class. The word condition was 
used in the text of the Sale of Goods Act, 1893, though there 
was no formal definition of it in the Act. “ Warranty ” was 
expressly defined in the Act as ** an agreement with reference 
to the goods which are the subject of the contract, but 
collateral to the main purpose of such contract, the breach 
of which gives rise to a claim for damages, but not to a right 
to reject the goods and treat the contract as repudiated.” 
It was clear from that definition that a breach of warranty 
entitled the other contracting party to damages only. In 
contrast to that the additional right in the case of a breach 
of a condition was fully recognised in s. 11 of the Sale of 
Goods Act, 1893. In all that the Act adopted the well- 
settled law that existed at the date when it was passed. 
A condition and warranty were alike obligations under a 
contract a breach of either of which entitled the other party 
to damages. In the case of a breach of condition, the other 
party had the option of repudiating the contract. Under 
s. 11 of the Act of 1893, there were two cases in which a party 
would be deemed to have elected to content himself with 
his right to damages. But he must act promptly. Those 
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two cases were (1) where the buyer had accepted the goods 
or part of them, and (2) where the contract was for the sale 
of specific goods the property in which had passed to the 
buyer 

In Wallis. Son and Wells v. Pratt and Hayne ‘. 


Sellers give no warranty, express or 


supra, the 
material clause was : 
implied, as to vrowth, des ription or any other matters, and 
they shall not be held to guarantee or warrant the fitness 
for any particular purpose of any grain, seed, flour cake or 
anv other article sold by them, or its freedom from injurious 
quality or from latent defect Fletcher Moulton, L.J.’s 
view was (and his view was subsequently upheld by the House 
of Lords) that the languayve of the contract created an obliga 
tion to deliver common English sainfoin. It would take 
express language in any contract to indicate any intention 
of negativ ing a right to damaves for the breach of an obligation 
ex pressed Im if. The Lord Justice could not find in the 
} language 

In the recent case of Andrews Brothers (Bournemouth) 
Limited v. Singer and Co. Limited, supra, the Court of (Appeal 
held that it was an express term of the contract of sale that 


contract in that case any su 


| 


a new Singer car should be delivered by the defendants to 
the plaintiffs, that there was no question of any implied 
condition, and s. 13 of the Sale of Goods Act, 1893, did 
not apply. The defendants having broken an express term 
of the contract could not claim the protection of the clause 
excluding, ‘nfer alia, conditions 





Crown Prerogative and Tolls. 


(MONG the various suggestions recently formulated with a 
view to cheapening and simplifying litigation reference has 
heen made to the possibility of re-modelling the procedure as 
between the subject and the Crown so as to bring it more in 
conformity with that as between subject and subject. It is 
obviously realised, perhaps a little late in forensic history, 
that it is not desirable in the interests of justice that the 
Crown, by virtue of its position, should appear to possess any 
advantage not accorded to the subject where the determina 
tion of their respective rights is under consideration. Equity 
demands equality of treatment in such cases. There is, too, 
another matter where equity, in principle at all events, would 
seem to some extent to have been strained in favour of the 
Crown, namely, in the general exemption of the Crown from 
payment of tolls by virtue of the royal prerogative. It is, of 
course, well known that the doctrine as to the immunity 
enjoyed by the Crown from the payment of tolls arose, as was 
pointed out by Cockburn, C.J., in Mayor, etc., of Weymouth 
v. Nugent (1865), 6 Best & Smith, 22, in the times when tolls 
were leviable by virtue of a grant from the Crown, or by 
prescription from which a grant from the Crown was presumed, 
and, said Cockburn, C.J., ° it might well be that when tolls 
were so granted the Crown did not intend to include itself in 
the liability to pay them.” Such a principle and practice may 
well be justified where the Crown is not likely to indulge in 
any abnormal user of the ferry, but far from justifiable where 
Government servants in large numbers are continually using 
it. In the particular case with which we are about to deal 
the right to establish and maintain a ferry was conferred in 
1790 by a Public Act of Parliament, which, in terms, by 
s. 15, provided that inasmuch as the owners of the ferry, which 
would be for the convenience of the publie, would be put to 
considerable expense, they should not be assessed for the 
payment of any tax whatever in respect of the earnings of the 
ferry. And yet, despite the expense involved in establishing 
and maintaining the ferry, it has now been held, and 
undoubtedly accurately so far as the legal aspect of the matter 
is concerned, that naval, military and civil servants of the 
Crown, when on duty, are exempt from paying the toll, and 





this at a place where the ferry, by reason of its position, is 
constantly being used by servants of the Crown. It is only 
fair to say that er gratia payments have in fact been made by 
the Crown in the past to cover the use of the ferry by its 
servants, but the fact remains that there was no legal obliga 
tion to pay, and recent payments were made under protest. 
The ferry in question is that between Devonport and 
Torpoint— the Torpoint Ferry—-between Devon and Cornwall, 


which was established, as stated, in 1790 by Publie Act of 


Parliament The Act (30 Geo. 3, c. 61) was * An Act for 
authorifing and enabling the Right Honourable George Earl 
of Mount Edgeumbe, and Reginald Pole Carew, Efquire, to 
eftablifh and maintain a Common Ferry over and acrofs the 
River Tamar, between a certain Place north of Plymouth 
Dock, in the Parifh of Stoke Damarel, in the County of Devon, 
and Torpoint, in the Parifh of Antony Saint Jacob, otherwife 
Antony in the Eaft, in the County of Cornwall.” From the 
date of its establishment until 1920—-for 130 years—the ferry 
was carried on by the original grantees and their successors in 
title. In 1920 the Cornwall County Council under the powers 
conferred by the Ferries (Acquisition by Local Authorities) 
Act, 1919, acquired the ferry from the owners in whom it was 
then vested. The matter now came before Mr. Justice 
Farwell on a claim by the Attorney-General that His Majesty 
by virtue of his Royal Prerogative and in right of his Crown 
is exempt from the payment of tolls for the use of the ferry by 


officers and men of His Majesty's forces and other servants of 


the Crown while on duty, and for the use of the ferry by 
vehicles laden or unladen while employed in the service of the 
Crown. The broad submission of the Solicitor-General (Sir 
Boyd Merriman, K.C.), who represented the Attorney-General, 
was that unless there was something in the Act of 1790 which 
was suflicient to charge the Crown or its servants with the 
payment of the toll, then the general prerogative of the Crown 
of exemption from toll would apply, and he submitted that 
there was nothing in the Act charging the Crown. The legal 
position, said the Solicitor-General, could not be affected by 
the fact that ex gratia payments had been made in the past to 
the owners of the ferry. Since 1923 payment of the tolls 
had been made by the Admiralty under protest and on the 
terms of a letter from the Admiralty to the Cornwall County 
Council to the effect that, while legal liability for tolls was not 
admitted, the Admiralty would be prepared, without prejudice, 
to consider an application for an annual er gratia grant from 
naval funds towards any expenditure which the Council as 
owners of the ferry might incur in respect of its use by 
Admiralty personnel and transport. 

It was also plain, it was contended, that the acquisition 
Act of 1919 did not create any duty in the Crown to pay tolls 
if that duty did not already exist. It really comes back to 
whether there was in this case an express enactment subjecting 
the Crown in some form or another to toll, for it has long been 
a recognised principle that, except in certain cases, the Crown 
is not bound by an Act of Parliament unless specifically named 
in it. This rule respecting the’ exemption of the Crown from 
burdens imposed by statute is laid down in Warren v. Smith, 


1 Rol. Rep. 151, and one reason there assigned is : “* Que est 
contre reason et nature que home faiera ascun chose contre luy 
pesme et al SOW prejudice demesne SAWS (se) nosmer.” On the 


contrary it has also been stated that “the Act is penned in 
the name of the King, viz., the King commandeth, and 
therefore the King bindeth himself.” However, the principle 
of Crown exemption is well established and accepted in a 
number of authorities in this connection. It may also be 
observed that the Post Office Act, 1908, s. 79 of which is 
headed ~* Exemption from Tolls,” provides that: “ (1) No 
person shall demand any toll on the passing of any carriagé or 
horse conveying mail bags at places where tolls are otherwise 
(3) If any ferryman demands any 

he shall be liable . . . to a fine not 


demandahle 
toll for any mail 
exceeding £5.” 
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In the present case counsel for the Cornwall County Council 
iid that he did not accept the statement that in Public Acts 
of Parliament in respect of not charging the fact had got to be 
expressly mentioned ; he submitted that it was a question of 
onstruction upon the Act asa whole. And, he said, when on 
ooked at s. 15 of the Act of 1790, the section which exempted 
the ferry owners from taxes, one found an indication that the 
(‘rown was bound by the Act. That section, added counsel, 
must be his sheet anchor. It took away from the Crown the 
right to taxes, and was not that really the same as saying “this 
\ct binds the Crown,” and by inference that the Crown was 
hound by the whole of it, and therefore any prerogative rights 
of the Crown as regards tolls was gone? This argument the 
Solicitor-General described as ** fantastic,” and Mr. Justice 
Farwell, in his judgment, said that to put such a construction 
on the Act would really do violence to the language which 
was used, and he held that servants of the Crown, while on 
duty, were exempt from payment of the toll. 








Costs. 
REMUNERATION OF SOLICITOR-TRUSTEE. 

WE have dealt with the position that arises where the executo1 
of a Will is a solicitor, and we have observed that in such 
Lt case he may not charge for his professional services, or, In 
fact, for his services at all, in relation to the trusts imposed 
upon him if he is not specifically authorised by the Will so 
to do. We now propose reviewing the position where the 
Will does, in fact, give the executor the right to charge for 
his services. 

The drafting of the form of clause in which this power is 
viven to charge for work done in relation to an estate requires 
very careful consideration, for such may fall into 
one of two classes, namely (a) those which give the solicitor 
power to charge for his professional services only, and (b) those 
which give hin power to charge not only for his professional 
services, but also for all work done and time expended in 
relation to the estate. It may be noticed here that Kay, J., 
in the case of In re Chappell, 27 C.D. 584, pointed out that a 
solicitor should not insert a clause in a Will drawn by him, 


clauses 


which gives the solicitor-executor the power to charge for 
his professional and non-professional services, without especi 
ally drawing the client’s attention to the effect of such a clause. 
It is not, in fact, thought that a solicitor would do so, but it is 
perhaps not out of place to observe that the client has not 
heen properly advised of the effect of the clause unless it is 
pointed out to him that ordinarily an executor or trustee is 
not entitled to any remuneration for his services whatever, 
professional or otherwise. 

There is little difficulty about the clause which gives the 
solicitor-executor power to charge for his profe ssional work, 
ind the following were the material words in a Will which 
came before the courts in the case of Harbin v. Darby, 28 
Beav. 325: ‘It is my will and desire, that in the execution 
of this my Will, the said . shall be at liberty to charge 
for his professional services as if he had not been appointed 
an executor and trustee of this my Will.” 

(gain, in the case of In re Chalinder & Herington [1907] 
1 Ch. 58, the Will provided that 
shall be the solicitor of my trust property and shall be allowed 
all professional and other charges for his time and trouble, 
and 


"my executor and trustee 


notwithstanding his being such executor and trustee,” 
it was held that the executor was entitled to his professional 
( harges for work properly done as solicitor. 
The chief difficulty in these cases is to differentiate between 
the work done as solicitor and the work done as executor 01 
Thus, as Kay, J., observed in the case of Re Chappe Il, 
“a trustee or executor would not employ, or ought 


trustee. 
yu pra, 
hot to employ, a solicitor to do things which he could properly 
do himself,” 








1 
It was held, in Harbin v. Darby, supra, that the solicitor- 


executor was entitled to charge for all professional work which 
he could, as executor, employ a solicitor todo. Thus, he could 
not charge for attending on the beneficiaries of the Will, paying 
them their legacies, or on the creditors of the estate to pay the 
debts, which he would, as executor, 
normally do himself. 
conjunction with 


because this was work 

These cases, must, however, be read in 
23 (1) of the Trustee Act, 1925, which 
provides that: “ Trustees or personal representatives may, 
instead of acting personally, employ and pay an agent, whether 
a solicitor, banker, stockbroker or other person to transact 
any business or do any act required to be transacted or done 
in the execution of the trust and shall be entitled to be 
allowed and paid all charges and expenses SO incurred.” It 
would seem, therefore, that the solicitor-executor might now 


| charge for these and similar services, for clearly, under s. 23 (1), 


he would be entitled as trustee to employ a solicitor to perform 
them for him if he was so minded, and could, therefore, follow 
ing the principle laid down in Harbin v. Darby, supra, charge 
professionally for the same work. 

The more difficult problem hitherto arose in those cases 
where the solicitor-executor or trustee was empowered to 
charge not only for the professional work, but also for non- 
professional work. In order that he may be entitled to remun 
eration in respect of the work ordinarily done by lay executors 
and trustees, there must be a very clear and specific authority 
inthe Will itself. Reference may be made to the case of 
Re Fish: Bennett v. Bennett [1893] 2 Ch. 413, where the 
relevant clause inthe Will contained such an express authority 
as entitled the solicitor-trustee to as Kay, L.J., 
observed, “ not only for work which is the proper work of a 
solicitor done for a client, but also to charge for work which 
he would be bound to do as trustee, or which he might do as 
trustee, and which would not properly be solicitor’s work, 
as though it were professional work.” As stated earlier, 
however, s. 23 (1) of the Trustee Act, 1925, has simplified the 
position considerably, and it seems that there is no reason now 
why the solicitor-trustee may not be remunerated for all work 
done by him in the management and administration of the 
estate, providing it is work which he would normally perform 
as a solicitor if he were acting for an independent client, and 


charge, 


not for himself gua trustee. 

Where, however, the solicitor-trustee does work which Is not 
professional work, and there is a clause in the Will empowering 
him to charge for non professional work, then he will charge 
for that work on the basis that it is, in fact, professional work : 
see the observations of Kay , dad, quote d above. 

It was settled in the case of Pedley Wallace v. Wallace {1927] 
2 Ch. 168, that where the solicitor has power to charge for his 
services then he may charge for any work done in connection 
with the statutory trusts imposed hy the Law of Property Act, 
1925. 

It must be specially noticed also that this power to ¢ harge 
for work done as executor, is, in fact, a legacy, and accordingly 
the solicitor-executor who has power to charge must not attest 
a Will, as a witness, otherwise the clause entitling him to 
remuneration will be void under s. 15 of the Wills Act. More- 
over, where the estate is insufficient to pay all the legacies in 
full, then the solicitor-executor must abate his charges with 
the other legacies in the same degree: see Brown, Wace v. 


Smith [1918] W.N. 118 





THE BAR AND LORD MERRIVALE. 

Lord Merrivale, the late President of the Probate, Divorce 
and Admiralty Division, has accepted an invitation from the 
Bar of England to a dinner on 6th December. It is expected 
that the dinner will be held in Lincoln’s Inn Hall, and that 
the Attorney-General will preside. Full arrangements will 
be announced later. The Hon. Secretary of the Dinner 
Committee is Mr. William Latey, 1. Dr. Johnson’s-buildings, 
Temple, E.C.4, 
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Company Law and Practic 


Last week we discussed certain decisions of the cou relating 
to the conduct by directors of the meeting 
Rights and of their boards. We approached the subject 
Duties of from the point of view of a director who wa 
Directors. in a minority on the board and who found 
or felt, that he was not having h ta hare 
n the management of the compan affairs. [ had hoped te 
e compre ed What | had to i\ ibout meet nto the 
npa ol last weet i cl inl to have devoted eck 
othe discussion of the whts of such a director as we een 
ilking abou In relation to the company, and relatior 
o the board Before we can go on to consicd vi Hes 
rights are, ther re stil few pots concernin | iliclit 
of board meeti vhiel emain to be noticed hive 
hould, | think, be mentioned first 
We have seen that, if the articles empower them yao 
rector ma adele it tl mo rs toa committee Wi tf) tha 
mn ie commit eo ‘ Bu the board use t} Owe! 
f clelegat onoit doe not thereb lose qt powel! to act thr 
tte | ere alway one doubt ! to how il in 
niorn ilPdiseu io i trie d rector not if L proper 
nvened board meetin can be relied Upon as ¥ ny iliclit 
o acts done | the directors in pursuance of such a diseu ! 
It has been held tl num ‘ rrector even thougtl 
eonstitut t mayorit ol the hoard cannot ict thout i 
meetir no! im the ict at t meeting notice of Ww th thea 
not been given to all the direetor he Portug ‘4 Copp. 
Wine 12 Ch. D. 160 On the other hand ome doubt ha 
heen thrown upon the position by the old decision of Collie’s 
Claim, 121 46 It not nece iry for us to eo ler tl 
fact Put here ire certain pat ive Irom the 7 loment ot 
Dacor V.-( ! | in material There Wil n irtie le 
providing that tl ‘ director hould be binding or 
He COT PALI ma ued that that meant that the 
lirector uild act r “combined wisdon 1 that 
nothing wa thidly done unl it was done by three of then 
eting to it thir ! t} quorum) What t Vice 
Chancellor said w | If vou are satisfied that the 
person Vv} e concul ! rec al to ve alicdlit to the 
et did so con vith full knowledge of all that they wer 
doin nom ! on the terms of the law are full itisfied 
a if not me ! that vl itever 1 clone | rector 
hould be done under sor roof, in some place where they are 
I] three i el led ly (‘oll C'laim the case of D 1) / 
Tamar Rail 14 Company L.R. 2 Ex. 158. was relied upon for 
e purpe ol how n that ! ivreement or a contract n ule 
compan ! t ! ! rm pre eribed ry the rule not 
nding upon the compat Bacon, V.- most emphatically 
ul that that case decides no such thing In that e the 
il of the compat had been afiixed to a bond b two 
lirecto nstead of the thr hich were nece irv under the 
rhieh Bacon y ..( eld that t wa not nece for 
the purposes of the deetsior the Tamar Case to decide that 
e presen i tirecto must | nece irs it ol Tinne 
ar en to have treated the de lion as resting on a common 
iw rule of plead \t ! rate, Cozens-Hardy, J i 
Re Hayes ( / ¢ } , (1900) 2 Ch. 230 preferr 1 the 
ew of tl , ker } Tamar Case to that of Bacon 
y .f n Coll ( 0 irgument he « pre mselt 
inable to f In the Haycroft Case the secretary of the 
mipal col ! i ‘ina meeting of the compan 
yithou thie pre | ! il ot in of the drreetor and 
thout a L meetu iltthough the matt id beer 
Hiseu { th the director It wa held that the meeting 
1 been improper convened and that the resolution 
purported to have | nm passed at it were ineftlectua 
he \ Ile kerne I inf ol Barro Potte 11914 | cr MOP) 
t without t humour ! ot Importance ron thy 
pomt of view of directors of mall companies It was decided 
! That a rd son ti of director can bye meld under 


e. 





informal circumstances, but that 
directors even at the office of the company cannot be treated 
vara | 


Intention of the 


is a be meeting at the option of one against the will and 
t makes no difference that a notice 


the one to the 


other 


convening a board meeting has been sent by 


othe f such notice has not in fact heen received by the other 
The case. the fa of which are too well-known to require 
repetition here, ilso the authority for this further proposition 
Where the articles of a company incorporated under the 
( Omp ‘ \et, 1908 ive to the board of directors the powe! 
ippomting an idditional director, and owing to differences 
hetween the dir ws no board meeting can be held for the 
purpe he mpany retains the power of appointing 
additional directors in general meeting In the later case of 
Re Copal Va Company 1917) 2 Ch. 349, where the articles 
of conlpal required the consent of the directors to the 
! tration of transfers, it was held that one director could 
ne mm attending board meetings In order 
» prevent the transfers being registered by reason of there 
» ‘ , run t] t | presence The court held that 
the transteres vere in the cireumstanees entitled to an order 
directing ¢ ompany to register the transfers 
Phe artiel stall provide Tor the elec tion of a chairman 
ott oard, He nerally, in the absence of special circum 
tance lected director | holds office for as long 
they determing if the chairman elected happens to he a 
per. ent hrect« app ntment as chairman does not 
men it | holds tl office as long as he is a director 
Fost I / Lole | ( 5 ye 
furninge now to tl lu and right of directors, we have 
tireaud en that the conduct of the company s business Is 
entrusted to its board of direct hy an article in some form 
7 ' to that of Art. 67 of Table A. \ director as such 
maa | noaeelr r the « ipa i trustee for the company, 
or, if ti mself hold ure n the company, he is in the 
position of a managing partner Though each of these 
deseriptic ipplicable to a director, they are to some 
extent all equall » and they are really only useful when 
one come to consider what the duties of a director are. First 
of all what is the status of a director qua the company 
(vain the first ut contliet of opinion on the subject 
One authority | t that directors are in the position not ol 
servant but of managers of the company, So far as the 
shareholder ire =—com ned it generally act epted that 
director ire ina qu ilified sense trustees for them. But as 
Jam LJ... pom out in Smith fyderson, 15 Ch. D. 247 
it p. 275 r in essential difference between a director 
and a trust \ trustee is the owner of property and deals 
wit { princi or master, subjeet to an equitable obligation 
to account to his cest yue trust. The same individual may 
fill office of direct ind also be a trustee having property 
but occurrence He deseribed the office of 
director as that of a paid ser int of the company. The position 
of a director put by Jessel, M.R., with his usual clarity 


of Pe Forest of Dean Coal Ce mpani 10 Ch. D. 450 
He sa thi Directors have 


sometimes heen « alled trustees 





or commercial trustees and sometimes they have been called 
managing partne does not matter much what you cal 
them so long a ou understand what their true position Js 
vhich is that the ire really commercial men managing 
tI iin reoncel lor he bene hit of themsel es and all the othe: 
hare] olde ! 1 I} ire hound no doubt. fo use reason 
ible dilies 1 to their position and to act 
home 
To tn finned.) 

Mr. Perey Llolker Jordan, retired solicitor, of Pyrford 
Surrey. left estate of the gross value of £14,404, with net 
personalty £10,079 Hie left £100 to his cashier and friend, 
Tom Hleadon. as a slight acknowledgment of his long and 


faithful service 


the casual meeting of two 
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9 . 
A Conveyancer’s Diary. 
[x our issue last week there appeared a contributed article 
headed * Distributable Shares of Missing 


Advertisements Beneficiaries.” I am afraid that I cannot 
for Claimants agree with our learned contributor either on 
by Personal the facts as I gather that he submits them 
Representatives or with the advice which he gives. 

or Trustees. Our contributor’s point, as I understand 


it, is that s. 27 of the T.A., 1925, affords an 
ample protection to personal representatives and trustees 
who advertise in accordance with it, and that advantage is 
not In many cases taken of it and unnecessary applications 
to the court result. 

I do not agree with him. 

The subject has been before in this 
vol. 76, p. 354), but as the article to which I have referred 
aises it again, | may take the opportunity of expressing my 
views once more. 

It will be best, in the first place, to show just what s. 27 


discussed column 


enacts 
(1) With a view to the conveyance to or distribution 
among the persons entitled to any real or personal property, 
the trustees of a settlement or of a disposition on trust for 
sale or personal representatives, may give notice by adver 
tisement in the Gazetfe and in a newspaper circulating in 
the district in which the land is situated and such other 
like notices, including notices elsewhere than in England 
and Wales, as would, in any special case, have been directed 
hy a court of competent jurisdiction in an action for 
administration of their intention to make such conveyance 
or distribution as and requiring any 
interested to send to the trustees or personal representatives 
within the time, not being less than two months, fixed in 
the notice or when more than one notice is given, in the 
last of the notices, particulars of his claim in respect of the 
property or any part thereof to which the notice relates.” 
Then hy sub-s. (2) it Is provided that at the expiration of 
the trustees or 
convey or distribute the property to or among the persons 
entitled thereto having regard only to the claims, whether 
formal or not, of which the trustees or personal representatives 


aforesaid person 


the notice, personal representatives may 


then had notice,” and shall not be responsible to persons of 
whose claims they had no notice. It is, however, added, that 
nothing in the section shall prejudice the right of any person 
to follow the property or free the 
representatives from the obligation to make the usual searches. 

In an unreported case before Eve, J., last year, a distin 
vuished leading counsel described this section as “a trap,” 
and the learned judge seems to have agreed with him. I fear 
that our learned contributor has fallen into it. 

In my former article on the subject I said that the section 
“a snare for the unwary,” and I still think so. 

In the first place with regard to the facts, I think that it is 
the almost invariable practice of solicitors acting for personal 


trustees or personal 


Was 


representatives to insert advertisements in the * Gazette ” 
and other papers which they think in the circumstances are 
sufficient. 
are concerned, I do not agree that advantage is not taken of the 

As regards trustees, it is perhaps not so commonly 
But I cannot agree with our learned contributor that 

one sees in the daily newspapers advertisements of applica 
tions by trustees to the court by way of originating summons 
Applica 


common 


So far, at any rate, as executors and administrators 


sect ion. 


done. 


that missing persons shail be presumed to be dead 
tions to presume the death of a person are, of course, 
enough in the Probate Division for the purpose of obtaining 
a vrant of probate or letters of administration, but s. 27 of the 
T.A., 1925, affords no help for that purpose, The 
applying for a grant cannot depose to the death of the testator 
or intestate and must therefore ask the court to presume it. 
Now, turning to the section, see what a responsibility the 
take 


person 


personal representatives or trustees have to upon 


| 


| 
| 
| 
| 








| 
| 
| 
| 
| 
| 
| 


| 


themselves. They must decide whether the case is a * special 
(whatever that may mean) and they must also decide 
advertisements in the circumstances of the 
would directed in an administration 


case a 
what 
case’ the court 


4 special 
have 
action. 

I do not 
juestions. 

In my previous article I stated an actual ease, and I do not 
know that I could imagine a However, let us 
suppose that a personal representative is faced with the 
position that he has issued advertisements which he considers 
to be sufficient. He although not 
* formal,” that there may be some claim by a person who, 
let us say, has left the country many years ago and has not 
The personal representative then applies 


know how they are to decide either of those 


better one. 


has. however. not ice, 


since been heard of. 
to the court on an originating summons, not to presume the 
death of the person who has disappeared, but for directions 
as to how the estate should be distributed. It might be that 
the court would direct the payment into court of the share 
which might be that of the missing beneficiary, or the court 
might order the distribution of the funds on the footing that 
not, 
remember, in the course of a long experience, ever 


the missing beneficiary could have no claim. I do 
however, 
meeting with a case where under an originating summons in 
the Chancery Division the court was asked to presume the 
death of a certainly I have never any 
advertisement to that effect 

What happens in practice is that personal representatives 
invariably (where they consult a solicitor) advertise for 
claimants. Then, if there are no replies except from creditors 
and they have reason to think that it may be that there are 
persons entitled who have not answered the advertisements, 
they apply to the court. The mere fact that advertisements 
appear, as our contributor says, in the daily newspapers calling 
for claimants shows that the court has not considered that the 
advertisements already issued by the personal representatives 


person, and seen 


or trustees are adequate to meet the “ special case. 
I must say that I cannot understand how any counsel could 
advise personal representatives or trustees to rely upon s. 27 


of the T.A., 


and even then without 


1925, except insofar as creditors are concerned 
hesitation. 








Landlord and Tenant Notebook. 


lr is, | think, a long time since anyone tried get to a decree 
ordering specific performance of a broken 


Specific covenant to repair. In the case of a tenant’s 
Performance covenant, I believe the attempt has never 
of Tenant’s been made. The reasons are probably 
Repairing twofold. In the first place forfeiture, or the 
Covenant. threat of forfeiture, has probably been the 


hetter remedy. In the second place, the 
authorities and textbooks strongly discourage the attempt. 

But now that many properties are let at rentals which they 
would not yield if vacated, it is worth examining the question 
whether specific performance could not be ordered in lieu of 
or in addition to damages. 

There is this to be said for the authorities : they are few 
but definite. Indeed, we could be very happy about it if they 
were also unanimous as regards ratio or if any one of them 
concerned a case in which an ordinary breach of an ordinary 
repairing covenant had been before the court. 

The cases usually referred to commence with London (City 
of) v. Nash (1747), 3 Atk. 512, and Lueas v. 
(1790), 1 Ves. 235. The one related to a covenant to * 
build,” the other to a * rebuild,” 
which may be taken to be synonymous, but not the equivalent 
of * repair.” In the one Lord Hardwicke said specific perform- 
ance could clearly be granted of a covenant to build, but not 


Commerford 
new- 


covenant to expressions 


of a covenant to repair, for to build was ~ one entire single 
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thing,” and the security of the lessors was to be considered. 


This authority was cited to Lord Thurlow in Lucas vy. 
Commerford, who somewhat brusquely said he was “ not 
inclined to follow that precedent of building a house under the 
direction of the court any more than a repairing one.” 

It may be said that the two Chancellors were unanimous 
as to general repairing covenants, but it is Important to 
observe that their remarks were obiter, and that in each case 
the objection was what is usually called the difficulty of 
supervi Ion 

Next, certain observations made by Lord Eldon, when 
dealing with a claim for relief against forfeiture for non- 
repair in Hill v. Barclay (1810), 16 Ves. 402, are of interest. 
Contrasting the position of a lessor with that of a landlord 
enforcing a proviso for re-entry for non-payment of rent, 
the learned Lord Chancellor said the latter “may bring an 
ejectment upon non-payment of rent ; but he may also compel 
the tenant to pay the rent He cannot have that specific 
relief with regard to repair He may bring an action for 
damages, but there is a wide distinetion between damages and 
the actual expenditure upon repairs, specifically done. Even 
after damages recovered the landlord cannot compel the tenant 
to repair: but he may bring another action.” Here no reason 
is indicated 

One could multiply examples showing that the courts of 
equity have, in the past adopted different attitudes to the 
question ol peciie performance of a covenant to repair. 
Suffice it to say that among the numerous bars to that form 
of relief those raised in this case have included inability to 
supervise and adequac vy of damages. 

Now it can also be said that the question of specific perform- 


unce of a repairing covenant has often been associated with 


that of pecihe performance of a building agreement. Indeed, 
the definition of repall viven by Buckley, L.J.. in Lurcott 
Vv. Wakely |LOLL) | KB. 905, CLA., which L cited a few weeks 
avo (77 Sow. J. 652), namely restoration by renewal or 
replacement of subsidiary parts of a whole,” emphasises the 


fact that the two questions have much in common, and it 
vould seem to follow that if specific performance can be 
ordered of a covenant to build, the same relief can be given 
in the case of a covenant to repair. 

Hence, while there have been no recent develoy ments in the 
case of repairing covenant any modern authorities on the 


building ayvreements are in point And at the 


(ue tion o 
commencement of the present century the position in this 


regard may be iid to have been at length defined by 
Wolverham plo Corporation \ Emmons J 1901] | () B. 51d. 
(A. In his judyment Romer, L.J., laid down three conditions 


under which specific performance would be granted, namely, 
the work to be done must be defined by the agreement ; 
damages must not afford an adequate remedy ; and the grantee 
must have obtained possession of the land by virtue of the 
contract The extent to which the work must be defined was 
ubsequently discussed by Kekewich, J., in Molyneuz v. 
Richard (1906) 1 Ch. 34, when he granted a decree ordering 


the erection of a specified number of houses, though the 
covenant merely specified that they were to be similar to 
certain houses in a neighbouring street, and though those 
houses varied slightly in point of size and accommodation. 


repairing covenant, the chief 
I do not 
think that the inadequacy of damages can be urged ; indeed, 
Lord Eldon’s judgment in Hill v. Barclay, supra, shows how 


very inachec uate a remedy damages may be, and that if a 


Applying this principle to 
tumbling-block will be the matter of defined work. 


landlord does not wish to forfeit a lease, but wishes to preserve 
his property and his security, specific performance would be 
the proper remedy 

Now repairing covenants vary considerably, not only in 
point of stringeney, but also as regards amount of detail. l 
would not recommend asking for specific performance of a 
covenant couched in veneral terms, at least not until the 





attitude of the courts has been tested by an action in which 
the remedy was sought in the case of either a covenant to 
reparr on notice or a covenant from time to time to repair, 
with all necessary emendations, etc. In such a case the 
plaintiff would not be met with the objection that he was not 
asking for “ one entire single thing,” for he could specify 
what was to be replaced—or, adopting the wider definition 
of * repair” used by Du Pareq, J., in Bishop v. Consolidated 
London Properties Ltd. [1933] 102 L.J. K.B. 257, what was to 
be removed. The objection that the court will not order work 
it cannot superintend is, I think, closely akin to the objection 
against ordering the performance of a continuing duty ; but 
it is not the same thing, and it has been considerably discounted 
since it was first raised. Indeed, in Wolverhampton Corporation 
v. Emmons, supra, A. L. Smith, M.R., made a remark which 
was very pertinent, if parenthetic, namely, that he could nevei 
see the force of the objection that the court could not super 
intend execution. And to conclude with what may be a 
useful hint for anyone experimenting on the lines I have 
suggested: in Molyneux v. Richard, supra, Kekewich, J. 
was much impressed by the fact that the plaintiffs, before 
starting proceedings, had sent the defendant a plan of the 


houses required, showing how the work could be done ; and, 


in the action they called as a witness a builder who deposed 
that he could do it. This combination of expert and 
‘ practical man” Is often very effective. 








Our County Court Letter. 
DAMAGE BY WATER FROM UPPER FLOORS. 
THE principle of Bishop v. Consolidated London Properties 
Lid. (1933), 148 L.T. 407, was recently followed at Le« ds County 
Court in Dilley v. Shaftesbury Cinema Lid. The plaintiff's 
case was that (1) she carried on business as a ladies’ outfitter 
upon premises leased from the defendants; (2) on the 
Lith July, 1932, her stock was damaged by the leakage of 
water (through the ceiling of her shop) from the cinema on 
the next floor above: (3) the defendants, as landlords, were 
under an absolute duty (towards their tenants) to prevent 
the retained portion of their premises from being a source of 
damage or danger. The defence was that there was no proof 
of any negligence, apart from which the landlords were not 
liable. His Honour Judge Woodcock, K.C., observed that 
there was evidence of a crack in the ceiling, through which 
water had percolated, prior to the date of the damage giving 
rise to the action. It was held, that (a) if a landlord permitted 
a defect to remain, after notice, he did so at his own risk ; 
(>) if the water might have been prevented from escaping, but 
nevertheless did so, the landlord was liable for the ensuing 
damage. Judgment was therefore given for the plaintiff, 
with costs. It is to be noted that, in the first-named case, 
supra, the claim was based upon breach of covenant, but 
Mr. Justice du Pareq stated that he would have been prepared 
to hold the defendants liable in tort, as they were bound to 
take reasonable precautions to prevent an escape of wate! 
te adjacent premises. Compare also Cunard v. Antifyre Lid 
[1933] 1 K.B. 551, in which the damage was caused by the fall 

of a piece of defective guttering. 


EXTRA-TERRITORIALITY AND WORKMEN'S 
COMPENSATION. 
THe above subject was recently considered at Lincoln County 
Court in Griffiths v. Gibson, in which an application was mad 
for the suspension of an award, on the following grounds 
(1) the respondent had been injured in 1925 (while a nurse 
and had since worked as a shorthand-typist at reduced wages 
(2) she had therefore been in receipt of 10s. a week as compensa 
tion, but had recently married, and was about to take up 
residence in Port Sudan with her husband ; (3) by reason o! 
her impending withdrawal from the labour market, the award 
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hould be suspended—until such time as she might desire to 
re-enter the industrial field. 

was entirely novel to suggest that an abandonment of 
ntention to work was a reason for suspending compensation 

a principle which was contrary to the accepted administra 
tion of the Act. His Honour Judge Langman observed that 
thie applicant could only allege a change in the respondent's 
ntention, as opposed to a change in her capacity to work. 
Whatever the respondent’s intentions might be, her physical 
neapacity was still partial, but—in view of her recent earnings 

the weekly amount was ordered to be reduced from 10s. to 
ss. As the application to terminate or suspend had failed, the 
It is to be noted that the 
even in 
1925, 1s 


The respondent's case was that 


respondent was allowed costs. 
respondent admittedly had no intention of working 
Port Sudan. The Workmen's Compensation Act, 
therefore extra-territorial in its application, once the award 
s made. If the actual accident occurs outside the United 
Kingdom, however, compensation can only he recovered by 
eamen (under s. 35) or by the crews of aircraft (under s. 36.) 
\s the above respondent's intended absence was temporary 
VIZ. two years), she was not disqualified by ‘**ceasing to reside 
nthe United Kingdom” within the meaning of s. 16. The 
latter only refers to permanent absence, as laid down in 
Harrison Limited v. Dowling |1915| 3 K.B. 218. 

The above case illustrates the distinction between Work 
men’s Compensation and Unemployment Insurance benetit 
Under the Acts regulating the latter 
insurable employment ” has always been a disqualification. 


‘abandonment of 








Correspondence. 
[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. } 
Re Rent Restrictions Act, 1933. 
Re Landlord and Tenant Act, 1927, 

Sir, With reference to your interesting article appearing 
n your issue of the Mth inst., it is of importance to note that 
in the Court of Appeal in the case of Simpson v. Charrington 
& Co, Ltd., reported in The Times of the 3lst inst., Lord Justice 
Scrutton states as follows : 

* By sub-s. (6) of the same section, i.e., s. 1, of the Rent 
festrictions Act, 1933, it gave to all statutory tenants whose 
tenancy was then determined by decontrol, the rights 
which they would have had under the Landlord and Tenant 
\et, 1927, as if they had had a lease.” 

It will be noted that the Jearned judge only 
decontrolled tenants the rights they would have had under 
the Landlord and Tenant Act, 1927, as if they had had a lease, 
and it is suggested that by this he only treats this section as 
applying to decontrolled business-residential premises, and 
not decontrolled residential premises alone. 

We shall he vlad to hear what \ iews your readers place on 


vives such 


this dictum of the learned judge. 
Bedford-row, W.C.1. 
3lst October. 


WARREN & WARREN. 


Solicitors Act, 1933. 

Sir, Your correspondent, Mr. Barry O’Brien, seems very 
imgry with me, apparently because he has taken the remarks 
n my letter published in your issue of the 21st October as 
having been directed to him, whereas they were, of course 
ad propos Mr. Johnson’s letter in your issue of the 7th October 

[ am sure you will acquit me of any intention of being 
offensive, certainly of being offensive.” | 
think it is accepted that if that which it is necessary to say in 
the public interest may be regarded by individuals as offensiv: 


* unnecessarily 


| 
| 
| 





Mr. Nevil Smart had the courage at the Oxford Meeting to 
state the fact, unpalatable to some, that the cases of defaleation 
are almost entirely confined to the one-man practitioner, and 
he suggested the logical corollary. 

Mr. O’Brien and Mr. Johnson seem to be at 
establish that they and other solicitors who practise alone do 
so for reasons that are other than dishonest, but neither 
Mr. Smart nor I have suggested that all lone practitioners are 
scoundrels or even potential scoundrels, the only point sought 
invariably 


pains to 


to be made being that the scoundrels almost 
practise alone, and therefore that avenue might reasonably 
be closed to them. 

Lam sure Mr, O’Brien has no intention of being unnecessarily 
offensive either to Mr. Smart or to myself in his suggestion 
that we have partners because we require the daily assistance 
of others, and because, through lack of confidence, inexperience 
or some other reason, we are unlitted to practise except mn 
partnership. 

That little pleasantry is as entertaining as Mi 
merry quip that Mr, Smart keeps partners, apparently like 


Johnson's 


coalminers keep canaries, to protect himself from the ever 
present menace of his own moral weakness. 

ohe-mhal 
after then 
enjoy the 


reason why so many 
X ta 
at they 


1 wonder whether the 


practitioners put the fictitious phrase 


hame is to suggest to their clients tl 
advantage of having partners 
The Issue Is how joined, | think. 
Bedtord-row, W.C.1 G. W. 
30th October. 


FisHER 


Sir,—I have read with much interest the correspondence on 
this subject, and, having heard the speech of Mr. Barry O’Brien 
at Oxford, I can only say that it was the ablest and almost 
the only practical comment upon the very diplomatic Paper 
read by Mr. Nevil Smart on the thorny subject of the Act 
and Rules. 

As regards the question of partners and sole practitioners, 
Mr. Smart received Mr. O'Brien’s 
spirit, and Mr. O’Brien is fully entitled to make the protest he 
does in his letter of 25th instant 


remarks in the best possible 


I can only add that in my opinion the issue raised by 
Mr. G. W. Fisher in his letter of 12th instant as to whether 
* the public interest Is paramount, or the whole wretched 
thing is mere eye wash,” is a very dangerous one to put 
forward. 

Greenwich, S.K.10. 

30th October. ‘ 


SUBSCRIBER, 





In Lighter Vein. 


THe Werek’s ANNIVERSARY. P 

Lord Justice Knight Bruce began his legal career as articled 
clerk to a solicitor in Lineoln’s Inn Fields. In 1812, however, 
he passed through the gateway into the precincts sacred to 
the Chancery Bar and became a member of Lincoln’s Inn, 
where he attained his call five vears later. He 
Bencher in 1829 and took silk in the same year. It was he 
who inaugurated one of the major changes in the aspect of 
the Inn, when, as Treasurer, he laid the foundation stone of 
the new hall and library in 1843. He was destined also to 
launch two important judicial innovations. When the equity 
jurisdiction of the Court of Exchequer was transferred to the 
Court of Chancery in 184!, he was one of the two new Vice 


became a 


Chancellors created to deal with the additional business, and 
when the Court of Appeal was instituted in L851, he was one 
of its first members. His judgments were terse, lucid and 
often witty. He was a profound lawyer, but impatient of 
time-wasting technicalities, and in some of his judgments 
which were reversed he anticipated reforms which were subse 
quently effected. He died on the 7th November, 1866, a 


to them, it should not merely on that account be left unsaid. | fortnight after failing eyesight had forced his resignation. 
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Urroar tx Court 


Whatever conjunction of stars makes for pandemonium in 
terrestrial law courts, its influence seems to be exceptionally 
potent at the present moment. Leipsig is still in eruption. 
Hawke, J., in 


explosions in King’s Bench, Court 8, and at Aix-en-Provence 


lesser degree has 
the “ vitriol bath”? case has produced a good deal of verbal 


exhilarating was the conduct of the 


the public prosecutor having 


Peculiarly 
for the defence 


vitriol 
counsel whe n 
told one of their number that it was a pity he was at the Bar, 
they marched out of court in a body, led by Maitre Moro 
Giafferi, as a protest against the insult to their Order. There 
Sar, 
The 
independence of the Bar is a bulwark for each citizen against 
of the 
monument 


is a splendid tradition of self-reliance about the French 


voiced by the great advocate Berryer when he said 


the rage and violence of authority Lately, member 
Arras Bar refused to attend the inauguration of a 
to Robespierre because, though himself a lawyer, he had 
Advocates and deprived accused 
def nded One of the 


was the departure of the 


suppressed the Order of 
persons of the 
walking out 


right to be vreatest 


scenes, nearer home 


Irish Bar from the Evicted Tenants Commission, when 
Mathew, J., refused Carson the right of cross-examination 
The whole thing ts a farce and a sham.” said the Irish 
leader. ‘1 will not prostitute my position by remaining 


English judge.” I am not 
Any fool could see that,” 


as an advocate before an 
said Mathew 


parting retort 


lonver 
sitting as a judge,” 
was Carson's 


Private Oarus 

If vou search the Seriptures you can find almost anything. 
A defendant at Raphoe District Court in Donegal recently 
take the that “according to the 
Scriptures you are not take an oath at all.” 
When pressed hy the judge to say where he had found this 
comprehensive prohibition, he replied: “| found it in the 
Paul.” This recalls the anecdote 


refused to oath, saving 


upposed to 


instructions of St. answei 


related to the House of Lords by Erskine during Queen 
Caroline's trial: My Lords, when I was counsel in a cause 
tried in the Court of King’s Bench, an impertant witness 


without describing himself to be of any 


to he entitled to indulvence, stated that 


particular sect so as 


against me, 


mind, he could not swear 


that he would hold 


from certain ideas in his own 
according to the usual form of the oath 
up his hand and swear, but that he would not kiss the book . . . 
He yave a reason whi h seemed to me a vers absurd one : 
* Because it is written in the Revelation that the angel standing 
on the sea held up his hand.’ I said : * This does not apply to 
your case, for in the first place you are not an angel : se ondly, 
the angel would have sworn if he had 
stood on dry ground as you do. Lord Kenyon sent into the 
Common Pleas to consult Lord Chief Justice Eyre,” 


end the story briefly, the witness was sworn as he wished and 


you cannot tell how 
and, to 


his evidence lost the case for Erskine 








Reviews. 


Introduction to the Lau of Scotland. Second Edition. 1933 
$y WiturAMm Murray Groac, K.C., LL.D., and Roper 
CanpuisH Henperson, K.C., LL.B., Royal 8vo. pp. xlix, 


and (with Index) 663. Edinburgh: W. Green & Son, Ltd. 
12s. net 
The facet that a 
has been so soon called for is not 
striking its value. Till the 


prepared this 


work 
itself 
authors 


second edition of this substantial 


surprising, and is of 
learned 


Seots law 


testimony to 
students of were 


Erskine’s 


Introduction,” 


nurtured on successive editions of Principles,” 
which, excellent though it was from the historical stand point, 
had edited out of all offering a con 


spicuous instance of the unwisdom of pouring new wine into 


hecome recognition, 


witnessed a number of 


} 
| 
| 





| 
| 
| 
| 
| 
| 


' 


old bottles. On the weleome appearance of the first edition 
of Professors Gloag and Henderson’s volume, the labours of 
the student were immensely lightened, for he was provided 
with a text book which it was a pleasure to handle and to 
In the present edition the learned authors have made 
none such were required—but they 
effect of legislation and of 
\s on many of the subjects treated 
is substantially the that of 
profitably be consulted by the 


read. 
no drastic alterations 
have carefully noted the recent 
the relevant decisions 
the law of Scotland same as 
England, the volume 


English practitioner who in doing so may well think that on 


may 


one or two points Scots law is more effective in doing justice 
than is ours. For example, in Scotland a person under age 
Is not permitted on that ground to es ape liability on his 
if he has held himself out as of full age, and has, 
on reasonable vrounds, been believed to be so by the other 
Kngland it has Leen decided by 
Shiell [19141 3 K.B. 607, 


contract 


party, while in 


\ppeal in Le slice Vv. 


contracting 
the Court of 


that the plea of infancy in such circumstances is a good 
answer to an action er contractu. The subject of * reparation,” 
the equivalent in Scots terminology to “ torts’ in’ English 
law, will specially repay study by English readers. Here 
again there are points of difference. For example, in the 
lav’ relating to defamation it appears that by Scots law, 


in this respect different from our law, an action for injury 
statement, 
statement 


to feelings caused by a defamatory verbal o1 


written, lies even though the has not been com 


municated to a third party (Considerations of space preclude 
specific sections of the work, but we may 
call feature from the student’s 
point of view, namely, the prefixing to many of the chapters 
of a list of standard treatises in which the particular subject 
far as we 


reference to other 


attention to an admirable 


matter is more fully developed. So have been 
able to test it the work is surprisingly free from errors, typo 
vraphical ol othe we have however noted one or two, 
Among these are the misspelling of the name of Lord Justice 
Clerk Moncreiff and of that of Chief Justice Erle. Ina footnote 
on p. 63 we find * Blackburn, L.J.,” mentioned, but it should 
be known that the distinguished judge to whom reference 1s 
thus made, after being Mr. Justice Blackburn, became Lord 
Blackburn : he never Lord Justice Blackburn. In the 
same footnote in which this occurs, the reference to the case 
of Smith v. Hughes is incorrectly given. Slips such 


however, not to disturb the student's 


Was 


also 
as these are likely 


appreciation of a most excellent work. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, is responsible for the correctness of the replies given or for any steps 
taken in consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 
Buildings, E.C.4, and contain the name and address of the Subscriber. In matters of urgency answers w:!l be forwarded by post if a stamped 


addressed envelope is enclosed. 


Deduction of Tax 





LIABILITY vo AccounT TO REVENU! 


WHERE NOT MADE. 

(). 2847. Can you refer us to any authority covering the 
following point : Where, under the provisions of the Income 
Tax Acts, a person is entitled to deduct tax from a payment 
of interest due to another and such deduction is not made, 
can the payer under any circumstances be made liable to 
iccount to the revenue for the tax applicable to the payment 
in question on the ground that the revenue lose the benefit 
of taxation at source through the failure of the payer to 
deduct tax or on any other ground ? 

A. The following quotation from a work by 
f the Inland Revenue shows, we think, the revenue reading 
of the law: “It should be noted .. that if the payel 
neglects to make the deduction he has no remedy as far a 
Moreover, recovery of the tax at 


Section 211 


an ex-ofhicial 


the revenue is concerned. 
law” (from the payee) * is very problematical 
of Income Tax Act, 1918, as amended by Finance Act No. 2 
1931, seems to imply that in cases where there 1s no alteration 
of rate the payer cannot subsequently recover from the payee 
ind that non-deduction does not affect the lability of th 
payer to assessment. We believe as a matter of practice 
where interest has not been deducted the payee frequently 


advises the inspector and tax 1s accepted from him 


SUBJECT ro 
{EMUNERATION 


SECURED 


and Agent —Orrer 
WHETHER AGENT ENTITLED TO 


Principal 


(CONTRACT 


(J. 2848. A instructs B, an estate agent, to find a ptirchaser 


as quickly as possible for her house at £825. B submits to A 
an offer he has received from C of £725. A writes B— re 
your offer for my house L have decided to accept it for a 
quick sale.” C pays B a deposit of which B acknowledges 
receipt as stakeholder and agent, * subject to formal contract.” 
Before the formal contract is prepared A withdraws from the 
sale, having received a better offer from another source 
( is able and willing to complete. Has B any claim for 
remuneration ? If he has, can he claim commission on the 
recognised seale, or only for the value of services rendered 
by him? Please state authorities. 

A. This case 
Divisional Court in Raymond v. Wooten (1931), 75 Sou. J. 645, 
and the opinion is given that B has no claim at all. 


seems to come within the decision of the 


Auctioneer’s Unsound Advice. 

(). 2849. Various 
auction, and A, who desires to find an investment for his 
daughter, interviews the auctioneer (of whom he is an old 
After informing the auctioneer of his 


properties are advertised for sale by 


client) prior to the sale. 
requirements he is told that the houses forming one lot in the 
sale have all the characteristics of slum property, but that 
a block of property in Blank-street would be a good bargain 
for him. Acting on this advice and without inspecting the 
property A attended the sale and bought the property in 
Blank-street for a fairly high figure, which was considerably 
more than the vendor’s reserve price. In order to complete 
the purchase, A applies to several building societies for loans 
hut they refuse to make any advance, their valuers affirming 
that the property in Blank-street has all the characteristics 
The auctioneer 
with a valuer’s 


of slum property and may be condemned. 
now says that he did not see the property 
eve,” but, apparently, does not disagree with the opinions of 








Is anticipated that the 
completion, and we 


the building society valuers. It 
vendors will take proceedings to enforce 
shall be pleased if vou can point to any cases which might be 
authority for the presumption that A has 
t of the auctioneer in his 
\ made ho pars 


said that 


al wood defence by 
reason of misrepresentation on the pei 
capacity as agent for the vendors Although 
ment to the auctioneer for his advice, can it not be 
the auctioneer owed a duty the breach of which entitles A to 
damages ? 

1. We are afraid A has 
opinion that the auctioneer had not implied authority from the 
offered according to particulars 


no remedy. We are clearly ot 


vendor, whose property Wiis 
and conditions of sale, to make the vendor liable for his state 
ment to A. With regard to the possibility of A having a 
remedy avalnst the auctioneer, it is clear there is no remedy in 
contract, as there was no contract. In the old case of 
Donaldson v. Haldane (1837), 7 Cl. & Fin., it was held that a 
solicitor was liable to a mortgagee for an insufficient security 
though he made no charge against him, but only against the 
special in 
from. the 


mortgagor. The circumstances were somewhat 


that the solicitor definitely accepted a retaime! 


mortgagee to act for him \ surgeon who Is employed even 
vratuitously to perform an operation is bound to exercise skill, 
and will be liable, at any rate, for vross negligence. In the case 
put, however, we cannot think that the mere casual opinion 


a blo k of property would be i vood 


of the auctioneer that 
bargain would be sutlicient to entitle A to claim damages, 


though we cannot cite any authority on the point 


Option to Take Further Term ContiInUANCE IN 
PossEssION AT INCREASED RENT. 

(J. 2850. A offered by letter to let premises to B for three 
years at a rent of £z for the first vear, Ly for the second year, 
and £z for the third year, with an option for a further two years 
Nothing was tated as 

This offer was accepted in writing. At 


at £z per annum. to how the option 
was to be exercised. 
the end of the third year B remained in possession and paid 
rent at the rate of £z per annum Is Bin possession as having 
exercised his option or as a yearly tenant, and ac ordingly able 
to determine the tenancy on giving six months’ notice of 
intention to quit ? 

A. This case, undoubtedly, presents some difficulty. A 
contract for an extended term is within s. 40 of L.P.A., 1925 
(Beatson v. Nicholson (1842), 6 Jur. 620), but the memorandum 
need only he signed by the person to be charged, providing 
there is in fact an acceptance by the other party. On the 

Fabian (1866), L.R. 1 Ch. 35, and 
Sharp {1899} 1 Ch. 622, the remaining 


authority of Nunn v 
Miller and Aldworth vy. 
in possession by B plus the payment of increased rent may be 
considered as an act of part performance which would prevent 
A treating B’s tenancy as a yearly one. In questions of part 
performance, however, it is the act of the plaintiff and not the 
act of the defendant that has to be considered (see Rawlinson 
v. Ames [1925] Ch. 96), i.e., the plaintiff cannot set up the 
defendant's act of part performance in reply to a plea of the 
statute. The opinion is unless the 
original letter of acceptance by B was worded so as to be an 
acceptance both of the original and the additional term of two 
a yearly tenant, as if A sets up 


therefore, that 


viven, 


years, B may regard himself as 
the contrary contention, s. 40 may be pleaded. There is, 
however, no direct authority as far as is known. 
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Notes of Cases. 


Probate, Divorce and Admiralty Division. 
Hogton ». Hogton. 


Sir Boyd Merriman, P., and Bateson, J 2nd October, 1933 


HusBaAND AND Wie} MAINTENANCE ORDER ON GROUND OF 
DeseRTION— ONUS OF PROOF OF MARRIAGE CEREMONY 
WITHIN SEVEN YEARS OF Previous HusBanp’s Dts 


PRESUMPTION OF DEATH O} PREVIOUS 
EVIDENCE-—CIRCUMSTANCES TO BE TAKEN INTO 
ro Date or SUMMON Deakin Deakin, 33 J.P 
Ivett v. Ivett, 94 J.P. 237, DISTINGUISHED 


the husband’ appeal from an 


APPEARANC! 
HUSBAND 
ACCOUNT 
MO, FOLLOWED 


This was order of the Hyde 


(Cheshire) Justices. dated 13th July. 1933, directing him to 
pas the sum of tl per week by wav of maintenance on the 
ground of desertion 

The parties were married on Srd October 1910. 
According to the wife's evidence, in L897 she had married 
a man named Newell In 1903 she was granted a separa- 
tion order against him at Bradford. In 1904 Newell 
went to Canada and the wife had heard or seen nothing of 


In LYO5 and 1906 the wile had expended upwards 
In 1909 
His 
the 
finally 


him since 
of £50 on inquiries 
Newell's mother died leay 
tried to 


in Canada as to his whereabout 
ing him money under her will 


relations trace him without result In 1932 


with another woman and 


I According to the husband's 


husband became associated 
left the wife in March of that ve: 


heard ol the 


evidence, he only circumstances In rey ird to his 


wife’s former marriage three vears after he was married to 
her. He had heard of Newell being alive in 1930. The 
grounds of appeal were that there was no evidence that the 
form of marriage on 3rd October, 1910, was otherwise than 


magistrate were 
the 


ting 


invalid and bigamous: and that the wrong 


in law in holding that the burden was on husband to 


prove that the marriage in IS97 was a subsis marriage 
and that Newell was alive in Counsel on behalf of the 
appellant husband tendered fresh affidavit evidence, admitted 
hy consent, purporting to show that Newell might have been 
alive in October, 1910. Hesubmitted that ina similar case, /vett 
v. [vett, 94 J.P. 237. a maintenance order had been discharged 
on appeal heeause the magistrate had wrongly held that the 
the husband to prove that his wife’s former 
hushand was alive. In that ease Mr. Justice Hill had adopted 
the law as to presumption of life if a missing person had been 
heard of veal of his disappearance i tated 
in Stephen's Art. 99 In the present case the 
period was siX years at most before October, I9LO, and the 
of proof on the 


1930 


onus was on 


within seven 
Dive t 
magistrates were wrong in placing the onus 
husband. Counsel for the respondent wife referred to Deakin 
v. Deakin, 33 J.P submitted that that case 
showed that the bench was entitled to take into account the 


805, and clearly 
long period ot time whi hy h ui now elapsed sinee News I] Wis 
last heard of The magistrates had placed the onus on neither 
husband nor wife, but merely interpreted the law properly in 
the light of the facts In Jett v. 
had misapplied the law in the light of facts whi h actually 
the husband I 


lrett, supra, the magistrates 


showed that forme! was ilive within the seven 
years’ period 

Sir Boyp said that of 
necessary element in make the order 
that the the wife of the 
appellant she free to marry the appellant in 1910? 
It was that had previously married 
another man, that he had disappeared in 1901 after she had 


obtained a separation order against him. and that he had never 


ing judyement 
right to 


MeRRIMAN, P., in giv 
the 
woman 


eourse a 
against was 


Was 


common 


Wis 


a ppea led 


vround she 


heen heard of since. It was suggested that the justices 
had misdirected themselves on the ground that they put 
the onus on the husband to prove that Newell was still 
alive. He, his lordship, did not take that view of thet 
decision, On the facts before them they decided that at 





| 


| 


| 


dead. Wa 
There wa 
no further evidence of death than the absence of the prey 101 


the husband 
which they could so decide ? 


the relevant date previous was 


there ev idence on 
husband for six years immediately preceding the marriage in 
j that Newell's mothe: 
had died in 1909 and efforts had been made to trace him and 
hac failed. It was said that the were limited to 
considering the position as it stood in 1910. He. his lordship 
that proposition, and Deakin Vv. Deakin 
e thought 
that there was abundant evideneée entitling the parties to 


19lo except one very significant thing, 
justices 


clid not avree with 


supra, Was against tt Speaking for himself, | 


1 


previous husband was already dead in 1910 
Deakin 


that the 
that 


Vv. frelt, supra, but the latter was a decision upon the par 


presume 
It was said Case had been over-ruled by /vet/ 
ticular faets of the case 
to the 


There the justices had made, as 
an artificial presumption that had 
Was not impressed by the further 
which it 


1911 


onus ol proot, 
justified. Hy 
purporting to 


Newell 


dismissed 


not heen 
affidavit 


might by 


evidence prove facts from 


inferred that was heard of alive in 


The appeal would be 
BATESON, J. concurred 
CounseL: NN. D. Bailey. for the appellant 
for the resp madent 
SOLICITORS . a 


Haslam av 


W it h costs, 


Emlyn Jone R. 


Arthiy & Co., for A. H. W. 
Sanders, for HH. 


Wraqy 
Manchester Bostock & Son 
Hyde 
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\UTUMN 
The following days and places have been fixed for holding 
the Autumn 19335 : 
WESTERN Crirecurr (2nd Portion). 
JJ. Tuesday, Lith November, at 
November, at Winchester. 


ASSIZES. 


\ssizes, 
and Du Pareg. 
Thursday, 25rd 


\vory 
Bristol ; 


SouTH-EASTERN Cirevurr (2nd Portion).—The Lord Chief 
Justice. Thursday, I6th November, at Hertford; Tuesday. 
2ZIst November, at Maidstone ; Saturday, 2nd December, at 


Kingston : Wednesday, 6th December, at Lewes. 

SoutTH WALES Crirevrr. MacKinnon, J. Monday, 6th 
November, at Carmarthen. Avory and MacKinnon, JJ. 
Thursday, 9th November, at Cardiff. 

An order under s. 77 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, has been made directing that the 
business, if any, which would have been transacted at Brecon 
is to be transacted at Cardiff, 
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Obituary. 
Sir JOHN DICKINSON. 

Sir John Dickinson, formerly Chief Metropolitan Police 
Magistrate at Bow Street, died at his home at Worplesdon 
Hill on Sunday, 29th October, at the age of eighty-four. 
Educated at Cheltenham and Trinity College, Cambridge, he 
was called to the Bar by the Inner Temple in 1871, and for 
many years practised on the Northern Circuit and at the 
Lancashire and Cumberland Sessions. He was Deputy 
Stipendiary Magistrate at Liverpool in I888 and 1889. In 
1890 he was appointed a Metropolitan police magistrate at 
Thames Police Court, and remained there until 1913, when 
he was promoted to the office of Chief Magistrate and received 
the honour of knighthood. He retired in 1920. 

Me. P. H. CHETWYND. 

Mr. Philip Henry Chetwynd, Barrister-at-Law, of Harcourt 
buildings, Temple, died on Wednesday, Ist November, at the 
age of twenty-seven. Mr. Chetwynd, who was educated at 
New College, Oxford, was called to the Bar by the Inner 
Temple in 1930, and practised onthe Midland Circuit and in 
London. 

Mr. ©. G. BRIGGS. 

Mr. Cecil Graham Briggs, solicitor, of Brentford, Isleworth 
and Ealing, died in a nursing home at Ealing on Friday, 
27th October, at the age of fifty-one. Mr. Briggs was admitted 
a solicitor in 1916. : 

Mr. S. R. DEW. 

Mr. Samuel Richard Dew, solicitor, head of the firm of 
Messrs. S. R. Dew & Jones, of Bangor, died at his home at 
Upper Bangor on Monday, 30th October, in his eighty-first 
vear. Mr. Dew, who was admitted a solicitor in 1876, was 
clerk to the magistrates for the first division of Anglesey. 

Mr. C. DUGGAN. 

Mr. Clements Duggan, solicitor, of Bristol, died recently 
at Bristol. He was admitted a solicitor in 1928. 
Mr. F. S. RIX. 

Mr. Frederic Shelley tix, one of the oldest practising 
solicitors in the country, died at Beecles on Wednesday, 25th 
October, in his ninety-seventh year. Kducated at the old 
Fauconberg School, Beccles, and having served his articles 
with his father, Mr. Rix was admitted a solicitor in 1857. 
He had practised in partnership with his son, Mr. Shelley 
William Rix, as Messrs. Rix & Son, since 1909. He held a 
number of public appointments, and was Clerk to the 

(ruardians and Magistrates for over fifty years, 








Societies. 
The Law Society. 
PRELIMINARY EXAMINATION. 

The following candidates (whose names are in alphabetical 
order) were successful at the Preliminary Examination held 
on the llth and 12th October : Thomas Norman Addison, 
John Frederick Beaty. Raphael Howard Boyers. Thomas 
Briggs, Bernard Dudley Cattermole, Desmond Henry Corkery, 
Paul Pattinson Danson, Samuel Saunders Watson Penry 
Davey, Alan Gwynne Davies, Lawrence Carlile Davis, Donald 
Ellis. Sydney Charles Field. Arthur Bernard Franklin, Eric 
Patrick Fullbrook, William Kenneth Hicks, Anthony Hobson, 
Maurice Edmund Holderness. Trafford Aldred Holford. Cecil 
Howett, Harry Gordon Hunt, Geoffrey Hippolyte Jacobs, 
Norris Richard Thomas Johnson, Harold Leiberman, Patrick 
James Danvers McCraith, John Stanley Mann, Guy Meredith 
Myles Mathews, Robert Alexander Mew, Philip Holme 
Mitchell, Samuel John Godfrey Gunthorpe Morgan-Morris, 
Gerard Elliot Moule, John Stanhope Payne. Lewis Roland 
Rees, Harold Frederick Rogers, Henry Harvey Saville. Cecil 
Edmund Robert John Sayer, Edward John Steward. Phyllis 
Evelyn Waller, Walter Grahame Wiggs, Andrew Wontnet 
Smith, Waid Archer Wood. 


Number of Candidates, 137: passed, 10, 





(Landlord and Tenant Act, 1927) 


Association. 


Referees 


SIXTH ANNUAL GENERAL MEETING. 

At the sixth annual general 
(Landlord and Tenant Act. 1927 
17th October. Mr. S. P. J. 
the Association, and the following is a brief résumé of his 
opening observations : 

* The elucidation of the Landlord and Tenant Act, 1927 ”’ 
he said) ** has proceeded somewhat slowly during the last year 
and there are not so many cases to comment on as there were 


meeting of the Referees, 


(Association, held on the 


at previous meetings. 

“The most important case reported during the year is 
probably that of Simpson v. Charrington, in which the 
Divisional Court decided, as you know, that 
premises where the sale of intoxicating liquor was the sole 
trade carried on was not entitled to compensation under s. 4.’ 


Mr. Justice Acton said he came to this conclusion * not without 


doubt.” IT may add that this case came before the Court of 


\ppeal last week and after a hearing of about three days, 
judgment was reserved. 

* On the other hand it was decided in another case, brought 
by a holder of an off-licence. that, where the tenant carried on 
an ancillary provision dealer in 
conjunction with the off-licence business, the tenant was 
entitled to a new lease of the whole premises by virtue of the 
goodwill created, and attached thereto, by the provision 
business. 

\ secondary point in the case of Simpson v. 
and that was. whether alternative claims for compensation 
under s. 4 and a new lease under s. 5 


business, e.g.. that of a 


Charrington 


5 were concurrently 
permissible. The Divisional Court, however, refused to deal 
with this moot point until it became imperative, which it was 
not in that case. The learned county court judge had held 
that a notice containing alternative claims was not bad. 

Another feature in the legal history of the Act, during 
the past vear, which demands mention is the Rent Restriction 
\et. 1933. So far as its provisions affect us. directly. they are 
contained in s. 1 (6), which enacts that the remedies of the 
Landlord and Tenant Act, 1927, shall be available to statutory 
tenants who have received notice to quit. A considerable 
number of cases have already been commenced under this new 
provision, 

* One of the best-known authors on the Rent Acts has 
spoken to me about a difficulty which he thought would occur 
in these claims where a month’s notice would be given by the 
landlord. He pointed out that under s. 1, sub-s. (6). the tenant 
could serve his notice of claim for a new lease at any time up 
to the last day of the month’s notice ; and he proceeded to 
say that the landlord then had a two months’ period in which 
to elect what he would do as to admitting or contesting the 
claim. On these facts. he queried what the tenant was going 
to do meanwhile if he wanted a new lease. Was he to stay in 
for two months as a trespasser or go out and thus destroy his 
goodwill before his right to a new lease was decided by the 
tribunal ? . 

‘T have looked into the matter and T find that. although 
his difficulty would have been a real one under the old County 
Court Rule of Ord. 508. r. 5 (1). it is now practicable (under the 
amended r. 5) for the tenant to commence his action forthwith, 
after serving his notice of claim,and then to make an applica- 
tion to the court (under s. 5, (13). to be allowed * to continue 
in possession until his claim is decided.’ But. in order to 
come within the wording of this sub-s. (13), | think the tenant 
should make his application before the expiration of bis tenancy 
if possible, 

‘* In a case which is now awaiting appeal, the learned county 
court judge refused to grant an extension of time to the tenant 
pending his appeal; but on the tenant appealing and then 
applying to the High Court for an extension, the landlord 
consented to an order which, I think, the tenant would have 
secured if the landlord had not done so. 

\s the time allotted to this meeting is now expiring and 
no * new lease’ is possible, | will conclude by saying that our 
Honorary Secretary, Mr. L. G. WH. Horton-Smith, who has 
done such valuable work for us, aided by the committee, will 
always be vlad to assist every member of the Association in any 
way in the administration of this Act which, of course, we all 
desire to make as harmonious and uniform as possible, all over 
the country. in its results.’ 

General discussion followed, whereafter the officers and other 
nine members of the committee for the ensuing year were 
elected as follow: Chairman, Mr, S. P. J. Merlin, Barrister- 
at-Law; Hon. Secretary, Mr. L. G. Hl. Horton-Smith, 
Barrister-at-Law ; Ilon. Treasurer, Mr. Dendy Watney, 
EE dvds 


Merlin presided as Chairman of 


‘the tenant of 
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The other nine members of the committee :—Mr. S. Carlile 
Davis, Solicitor (Plymouth), Mr. J. A. K. Ferns. Solicitor 
(Stockport), Mr. Edgar Foa, Barrister-at-Law, Mr. J. G. Head, 
F.S.1., Mr. L. S. Holmes, Solicitor (Liverpool), Mr. E. H. 
Leeder, F.S.1. (Swansea), Mr. G. ©. R. Marshall, Solicitor, 
Mr. P. F. Tuckett. F.S.1.. and Mr. J. A. Weir Johnston, 
Barrister-at-Law. 


Solicitors’ Managing Clerks’ Association. 


SCHEMES OF ARRANGEMENT. 

At a meeting of this association held at Gray's Inn, on 
27th October, Lord ATKIN took the chair and Mr. \NDREWES 
UrTrHwatr read a paper on this subject. 

Without discussing the question at length he wondered 
whether the motor-car or the limited liability company had 
been the worse product of the nineteenth century. A scheme 
of arrangement invariably brought home, with considerable 
circumlocution, to the ereditor or shareholder the fact that 
he had lost his money or a considerable part of it The 
typical arrangement with shareholders modified the rights 
of preference shareholders entitled to shares carrying a 
cumulative preferential dividend which had fallen into arrear. 
If there were a modifying rights clause in the articles it was 
not necessary to have a scheme of arrangement, but the court 
could disallow variation if it were satisfied that the interests 
of the class would be unfairly prejudiced. The practical 
question was what consideration was to be given to the 
preference shareholders. The articles usuaily required that 
the amount distributed in dividends should not exceed the 
amount recommended by the directors. The directors and 
the ordinary shareholders could usually control a meeting by 


their voting power, and could therefore hold up any distribu- 
tion unless the preference shareholders would agree to a 
concession. The terms were, as a rule. that the preference 


shareholders should forego their arrears with or without 
compensation and, sometimes, that preference dividends 
should have their rate reduced or be made non-cumulative. 
The line usually taken was to create income certificates for 
the amount of the preference dividend in arrear, payable at a 
future date out of profits and carrying interest at a low rate 
dependent on the profits of each year. Shareholders were 
sometimes asked to accept shares which carried a non- 
cumulative right to a preferential dividend. 

Before 1900, companies used to frame their capital on 


the lines of preference shares, ordinary shares and deferred 
shares, usually of small nominal amount, carrying a handsome 
percentage of profit. The promoters usually reserved these 


last for themselves. Schemes of arrangement generally gave 
their holders paid-up ordinary shares of much larger nominal 
amount in exchange. This course was only possible if the 
company had undistributed profits or free reserves which it 
could capitalise against these ordinary shares. 

Nowadays, Mr. Uthwatt remarked, it appeared to be common 
form to repudiate a debt whenever it was inconvenient to 
pay it, and there was practically no method of settling with 
creditors that) companies had not put forward. Under a 
scheme of arrangement debts might be reduced, secured 
creditors might be converted into unsecured, and both might 
be compelled to take shares even though their debt was secured 
by a guarantee and that guarantee was released by the 
scheme. (Shaw v. Royce (1911) 1 Ch. 138.) 

By the practice of the court, certain creditors’ rights to 
payment in full were preserved ; the Crown's in respect of 
certain taxes, and clerks’ and servants’ in respect of certain 
wages. These creditors were protected by statute in a 
winding-up. 

PROXY. 

By s. Lot of the Companies Act, continued Mr. Uthwatt» 

a company could, by leave of the court, reconstruct itself, 


RECONSTRUCTION : 


a new company being formed to take over the assets and 
creditors. In appropriate cases exemption could be obtained 
from stamp duty and from capital duty. The first step was 
to take out an originating summons asking for directions as 
to meetings, supporte d by an affidavit setting out the scheme 
and giving particulars of what classes were affected, what 
meetings were to be held and what advertisements were 


necessary. There were no respondents. The Order directed 
dates of meetings, notices, advertisements, what proxies were 
to be used, and who was to be the chairman. In settling what 


classes were to be summoned the chief point was that those 
persons should be grouped together who had a common interest, 
such as shareholders holding shares of one kind, debenture- 
holders of the same issue, and unsecured creditors other than 
preferential creditors. \ person belonging to more classes 
than one might vote in any class. The vote of a person in 
one class to assist his interests in another was good, but might 
afford a ground for the court rejecting a scheme passed by a 





majority with the help of those who had other interests to 
3eTVe,. » 

Since by the common law a man could vote at a meeting in 
person only, to justify voting under a proxy its terms must be 
complied with. The usual form of proxy required that it must 
be lodged a certain time before the meeting, that the proxy 
should be a member of the class, and that the form should be 
completely filled in so that the proxy was given no discretion. 
\ point of real practical difficulty was raised by the words 
which laid down that the proxy should vote “ for or against 
the scheme either with or without modification.”’ The scheme 
being presented as a whole, a person who wished to vote against 
it as it stood, but was willing to approve it with some modifica- 
tion, could not give a proxy in accordance with his wishes. 

The class meetings having been successful, a petition for 
sanction was filed, supported by evidence of the circumstances 
justifying the scheme, and by the chairman’s report of the 
result of the meeting. The first duty of the court was to see 
that the statute had been obeyed and that the majority had 
been acting bona fide. The criterion was: is the scheme one 
which a reasonable man might have properly approved ? 
When the scheme had been sanctioned, the rights of all 
affected persons stood altered, not: by their consent, but by 
virtue of the Order. 

\ colonial or foreign creditor could not be prevented by a 
scheme from obtaining judgment against the company in his 
own country, and if he could find assets he would have no 
difficulty in enforcing it. 


Medico-Legal Society. 
Some Merpico-LEGAL ASPECTS OF SHOCK. 

Sir BERNARD Spruspury delivered his presidential address 
with this title at the first meeting of the autumn session of 
this Society on 25th October. 

The sudden onset and sometimes sudden death, he said. 
often gave little opportunity for observing what happened. 
Shock was one of the most overworked and ill-used words 
in the medical vocabulary ; many of the deaths ascribed to it 
should be attributed to exhaustion, loss of blood, concussion 
or injury to the brain. True shock was comparatively rare. 
In one variety of shock the chief feature was a marked fall 
of blood pressure developing gradually some hours after bodily 
injury, and some street accidents caused death in this way. 
War-time studies had shown that the progressive fall of 
blood-pressure was due to great dilation of the tiny blood- 
vessels. The crushed and injured t'ssues gradually produced 
certain substances (histamines) which caused these changes. 
This was the one form of shock of which a scientific explanation 
had been found. The explanation did not apply to any 
of the other forms. 

Shock might appear immediately and kill almost at once. 
and most of these sudden forms of shock could not be produced 
experimentally in animals. Many theories had been put 
forward to explain them. Shock and instant death might 
result from attempts at criminal abortion. These cases 
seemed to have been unknown until about twenty years ago. 
but during that period Sir Bernard himself had studied 
nineteen cases. In twelve, death resulted from an operation 
by the woman herself; in six, the operation was proved to 
have been done by another, five of the operators having been 
convicted. In thirteen, the death was caused by injection 
of soap solution ; in the others it was due to attempted passage 
of an instrument. The victims might be perfectly healthy 
people and show no appreciable injury. They showed, 
however, a noticeable but transitory lividity of the skin and 
congestion of all the internal organs. The foetus in the womb 
was also livid. 

Death was not associated with any serious pain. In ore 
case it had resulted from the removal of an instrument 
inserted on the previous day. Both heart and respiration 
went on for some little time after the onset of shock, so death 
was not primarily due to respiratory or heart failure. Alarm 
and nervousness seemed to play no part. No chemical 
explanation would account for these rapidly fatal cases ; the 
only acceptable theory was some nervous mechanism producing 
profound changes as a result of the local stimulation of the 
neck of the womb. The only possible mechanism seemed to 
be a fall of blood pressure resulting from widespread dilation 
of the small blood vessels and starvation of the larger vessels. 
The regulating (vasomotor) apparatus was paralysed, and there 
seemed little hope of successful treatment, though immediate 
and severe compression of the abdomen and limbs might 
possibly return the blood to the heart. This kind of shock 
was not necessarily fatal; milder attacks seemed to be not 
uncommon in abortions, and were seen in surgical operations 
on the neck of the womb. 

\nother very rare form of shock resulted from the entrance 
of a foreign body into the larynx (voice box). <A perfectly 
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healthy child might die suddenly from getting a crumb or 
feather in the larynx. There was no lividity and little con- 
gestion—nothing, indeed, to suggest the mechanism. It 
must be a nervous reflex, since death was so sudden, and 
might be regarded as a perversion of the normal coughing 
reflex. Instead of merely stopping the breath, to prevent 
the foreign body from going into the lung, the stimulus might 
spread to other parts of the brain and inhibit vital functions. 

A third type of shock was ascribed to sudden or unexpected 
immersion in water. The lungs of the corpse did not contain 
fluid, and death was not due to drowning. ‘The cause was 
sudden passage of water up the nose; death of this kind was 
not caused by diving head first. Pearl divers clipped their 
noses before being lowered into the water. Some perversion 
of the normal sneezing reflex presumably inhibited vital 
functions. 

The fourth type of death occasionally followed a blow in 
the upper abdomen. This was comparable with the first class 
as abdominal congestion and some lividity were seen. Local 
paralysis of the nerve centres in the belly might upset the 


mechanism regulating the blood vessels and cause a fall of 


blood pressure. 
In all cases death was due to some perversion of a normal 
nervous reflex mechanism. 


University of London Law Society. 


\ moot was held at London University, Gower-street, and 
presided over by Mr. Justice Maugham, on Tuesday, 24th 
October. Plaintiff's counsel were Miss Braune and Mr. Waters. 
Defendant’s counsel were Mr. Betuel and Mr. Fustado. The 
facts were that a lawyer walking along a lane saw a farm lad 
trying to drive three pigs across a water splash. The lawyer 
volunteered to assist and thought he could achieve his end by 
opening and shutting his umbrella in the face of one of the 
pigs. Startled by this mancuvre the pig dodged back into 
the road and upset a beautiful film star. She suffered facial 
injuries in her fall, and brought an action against the lawyer 
claiming heavy damages. His Lordship giving judgment 
dismissing the action, with costs against plaintiff, said that the 
case was one which raised an allegation of tort. The law of 
tort could not be put into a nutshell. It might be defined as a 
breach of duty other than a contractual duty, but if they 
asked whether such a breach of duty could give rise for an 
action they were confronted with a large number of propo- 
sitions going back to very early times. These were analysed 
and put in text-books. They must take reasonable care to do 
no act which, with the exercise of reasonable forethought, 
might have been foreseen to injure their neighbour, which 
definition meant any person who might be affected by their 
act. If the animals had been classified as ‘‘ dangerous,” 
such as a lion or tiger from a menagerie, he would not say 
that the lawyer would have been justified in lending a hand, 
but pigs were quasi-domestic animals and the lawyer was 
justified as a reasonable man in giving help for there was no 
scientific or particular way of driving pigs except using 
reasonable care. 


Law Students’ Debating Society. 
> 


\t a meeting of the Society held at The Law Society's 
Court Room on Tuesday, Sist October (Chairman, 
Mr. R. Langley Mitchell), the subject for debate was: ‘* That 
in the opinion of this House the police are above reproach.” 
Mr. C. F. S. Spurrell opened in the affirmative. Mr. P. H. 
North Lewis opened in the negative. The following also 
spoke: Messrs. M. Foulis, A. L. Ungoed-Thomas, C. KE. Lloyd, 
I). Jefferies, W. M. Pleadwell, Dr. Bang-Jensen, Messrs. 
K. M. Trenholme, J. R. Campbell Carter, C. J. de S. Root, 
and J.C. Christian Edwards. The opener having replied, the 
motion was lost by two votes. 


United Law Society. 

\ meeting of the United Law Society was held in the Middle 
Temple Common Room on 30th October. Mr. J. Halpin 
proposed ** That in the opinion of this house the case of Hall 
\. Brooklands Auto Racing Club {1933 | 1 K.B. 205, was wrongly 
decided.” Mr. J. H. Vine Hall opposed. Miss Colwill and 
Messrs. Ball and Owens spoke, and Mr. Halpin replied. The 
motion was lost. 


The Hardwicke Society. 

\n ordinary meeting of the Society was held in the Middle 
Temple Common Room, on Friday, 27th October. The 
President, Mr. L. Ungoed Thomas took the chair at 8 p.m. 
In public business, Mr. A. G. de Montmorentey moved * That 








further disarmament is at present undesirable.’ Mr. A. H. 
Bray opposed. There spoke to the motion, Mr. Menzies, Mr. 
Walter Stewart, the Hon. Treasurer, Mr. Granville Sharp 
(ex-President), Mr. Hare, Mr. Baden-Fuller, Miss Willis. Mrs. 
Ungoed Thomas, Mr. Crowe (visitor), Mr. Howard, Mr. Parker, 
and the Hon. Proposer in reply. Ona division, the motion was 
won by four votes. 


The Gray’s Inn Debating Society. 

The next meeting of the Society will be held in the Common 
Room, Gray’s Inn, at 8.15 p.m., on Thursday, 9th November, 
when a debate will take place on. the motion: ‘* That the 
passing of the present Bill for extending the grounds for 
divorce under English law is urgently necessary.”’ This 
motion will be proposed by Mrs. M. L. Seaton-Tiedeman 
(Hon. Secretary of the Divorce Law Reform Union) (a visitor), 
and opposed by Miss J. M. Bernal Greenwood. M.B.E. 








Rules and Orders. 


CHILDREN AND YOUNG PERSONS ACT, 1933. 


The following Rules and Orders have been received from the 
Ilome Office : 

The Approved School Rules, 1933, dated July 28. 1933, 
made by the Secretary of State, for the management and 
discipline or approved Schools under paragraph | of the 
Fourth Schedule of the Children and Young Persons Act, 
1933 (23 & 24 Geo. 5. c. 12). 

(S. R. & O., 1933, No. 774. Price 3d.) 

The Children and Young Persons (Authorised Persons) 
Cieneral Order (No. 1), 1933, dated September 28, 1933, made 
by the Secretary of State under section 62 of the Children and 
Young Persons Act, 1933 (23 & 24 Geo. 5. ¢. 12). 

(S. R. & O., 1933, No. 947. Price 1d.) 

The Children and Young Persons (Authorised Persons) 
General Order (No. 2) 1933, dated September 28, 1933, made 
by the Secretary of State under section 62 of the Children and 
Young Persons Act, 1933 (23 & 24 Geo. 5. ¢. 12). 

(S. R. & O., 1933, No. $48. Price Id.) 

The Children and Young Persons (Contributions by Local 
\uthorities) Regulations, 1933, dated September 26, 1933, 
made by the Secretary of State under section 90 of the Children 
and Young Persons Act, 19383 (28 & 24 Geo, 5. ¢. 12). 

(S. R. & O.. 1933, No. 954. Price 1d.) 

The Children and Young Persons (Record of Information) 
Regulations, 1933, dated September 26, 1933, made by the 
Secretary of State under section 72 (2) of the Children and 
Young Persons Act, 1938 (28 & 24 Geo. 5. c. 12). 

(S. R. & O., 1933, No. 955. Price 1d.) 

The Children and Young Persons (Parental Contributions) 
Regulations, 1933, dated September 26, 1933, made by the 
Secretary of State under section 87 of the Children and Young 
Persons Act, 1933 (23 & 24 Geo. 5. ¢. 12). 

(S. R. & O., 1933, No. 956. Price Id.) 

The Remand Home Rules, 1933, dated October 16, 1933, 
made by the Secretary of State under section 78 (3) of the 
Children and Young Persons Act, 1938 (28 & 24 Geo. 5. c. 12).. 

(S. R. & O., 1933, No. 987. Price 1d.) 





Legal Notes and News. 


Honours and Appointments. 


The Lord Chancellor has appointed Mr. STEPHEN ALFRED 
ILERMAN TRUMPLER to be a Taxing Master of the Supreme 
Court to fill the vacancy caused by the retirement of Master 
Cave. Mr. Trumpler was admitted a solicitor in 1905, 

Mr. ArtuurR BurRNABY HloWes (Puisne Judge, Gold Coast) 
has been appointed a Puisne Judge of the Supreme Court of 
the Straits Settlements. 

Mr. J. (. GarpNeER, B.A., LL.B. Barrister-at-Law, of the 
Town Clerk’s Office. Newark, has been appointed Committee 
Clerk at Dagenham. Mr. Gardner was called to the Bar by 
Giray’s Inn last June. 

Mr. T. C. HAywarp, B.A., Senior Assistant Solicitor to the 
Kast Sussex County Council, has been appointed Deputy 
Clerk of the Peace and of the County Council for Warwickshire. 
Mr. Hayward was admitted a solicitor in 1929. 
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Stock Exchange Prices of certain 


Trustee Securities. 


(30th June, 1932) 2°. Next London Stock 
Settlement, Thursday, 9th November, 1933. 
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*New South Wales 5° 
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